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WLEELL FUASE 
ARGUED AND cues 


IN 


THE SUPREME COURT 


THE STATE OF MISSOURI, 
MARCH TERM, 1856, AT ST. LOUIS. 


[CONTINUED FROM VOL. XXII. ] 





Newson, Defendant in Error, v. Brown, Plaintiff in Error. 


1. Every court has exclusive control over its own process. Where, there- 
fore, an execution issued out of the circuit court of St. Louis county, upon 
a judgment of said circuit court, and a sale of real estate was made by the 
sheriff, and a deed executed by him to the purchaser ; held, that the defend- 
ant in the execution might, by motion in the circuit court, have such sale 
set aside for irregularity; he is not compelled to resort to a proceeding in 
the St. Louis Land Court. 

2. The filing of a writ of execution, without any endorsement upon it show- 
ing the manner in which it has been executed, does not amount to a return 
of the writ. 

3. Although, regularly, motions to set aside proceedings under an execution 
should be made during the return term of the writ, yet where, by authority 
of court, the return of the writ is made at a term subsequent to the return 
term, the court may, at such subsequent term, entertain a motion on the 
part of the defendant in the execution to set aside the proceedings under 
the execution for irregularity. 

4, Although mere inadequacy of price will not of itself justify the setting 
aside of a sheriffs sale, yet where that inadequacy is gross, there must be 

2—voOL. XXIII. 
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' Nelson v. Brown. 
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a strict regularity in the proceedings ; hence where real estate, consisting of 
two separate parcels of.Jand, worth $4000, was struck off to the plaintiff in 
hevéxecution, one Jot for “ive dollars, and the“ather for seyen dojlats, or as 
much as fhe expenses of the sale, together with the clerk’s “fees for issuing the 
ee om amount to—it being the understanding between the deputy 
shetift making the sale and the bidder that the amount should be increased 
or lessened to just the amount of the expenses of the sale including the 
clerk’s fees as above—it not appearing that the defendant in the execution 
was privy to its levy or to the sale; held, that the sale and the sheriff’s 
deed, made in pursuance thereof, should be set aside for irregularity. 


Error to St. Louis Circutzt Court. 


The facts of this case, so far as it is necessary to set them 
forth, are as follows: Nelson, the defendant in error, obtained 
a judgment in an action of replevin, against Brown, plaintiff in 
error, in the St. Louis Circuit Court, for one cent damages and 
costs. The date of this judgment is January 20th, 1851. On 
the 22d day of March, 1854, an alias execution issued upon 
this judgment, returnable to the April term of said court. On 
the 24th of January, 1855, during the November term, 1854, 
of the Circuit Court, the sheriff returned said execution to the 
clerk’s office of said court with his return endorsed in the fol- 
lowing words, viz: ‘‘ By authority of the court, I do hereby 
make the following as a correct return on the within writ : 
Made by sale of real estate nine dollars, which pays expenses 
of sale and fee of clerk, Hammond. No goods, chattels or 
real estate belonging to the defendant found in my county 
whereon to levy and make the balance of costs or any part 
thereof. January 24, 1855. John M. Wimer, late sheriff.” 

At the same November term of said court, on the 5th day of 
March, 1855, Brown, defendant in the execution, made a mo- 
tion to set aside the sale of his real estate made under the above 
execution, setting forth various reasons, of which the following 
only need be stated, viz: ‘‘3d. Because the sheriff of St. 
Louis county never, in any manner, called upon the defendant 
for payment of said execution, or informed said defendant that 
he had such an execution for collection.” ‘‘ 8th. Because the 
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sale was irregular, void and oppressive, inasmuch as the prop- 
erty sold was worth at least $4000, and-was in fact sold for 
nine dollars; that the property consisted of two parcels, and 
was sold in one mass; that it might have been divided, but 
was nevertheless sold in a lump.” ‘10th. Because the said 
sale of real estate was in other respects irrégular, fraudulent 
and void and oppressive.” 

This motion was supported by the affidavit of Brown, plain- 
tiff in error. It was afterwards, at the April term, 1855, 
changed into a rule to show cause, &c., of which Nelson had 
due notice. 

Nelson filed, April 28th, 1855, his written answer to the or- 
der to show cause, setting forth, 1st and 2d, that the Circuit 
Court has no jurisdiction of the cause, the title to real estate 
being involved ; 3d, that there is a defect of parties, inasmuch 
as the sheriff is charged with wrong, and is not made a party 
to the rule to show cause; 4th, that the proceedings on the 
part of Brown are erroneous,”’ &c. Nelson also sets forth in 
his answer that his purchase at the sheriff’s sale was legally 
and fairly made; that the sheriff acted fairly and legally in all 
his acts, Xc. 

The cause was submitted to the court at the April term, 
1855, upon testimony given by the respective parties. The 
sheriff’s deed to Nelson, dated May 6th, 1854, was given in 
in evidence ; also the circumstances attending upon the levy of 
the execution, and the sale thereunder ; the value of the real 
estate sold was also shown to be $4000. 

John H. Watson testified as follows : ‘‘ I was a deputy sher- 
iff under John M. Wimer, on the 8d day of May, 1854, and 
prior to that time. I attended to and made the sale of the land 
in question by virtue of the execution. I always attended to 
the sales when Mr. Wimer was absent. I sold the first lot de- 
scribed in the advertisement, and struck it off to Mr. Nelson, the 
plaintiff in the execution, for the sum of five dollars. I sold 
the second lot described in the notice, and struck it off to Mr. 
Nelson for the sum of seven dollars, or as much as the expen- 
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ses of the sale, together with Mr. Hammond the clerk’s fees’ 
for issuing the execution would amount to. Mr. Nelson bid 
seven dollars on the second lot andI struck it off to him at 
that price, but with the understanding between him and myself 
that the amount should be increased or lessened to just the 
amount of the expenses of the sale, including the clerk’s fees as 
above. Mr. Nelson had told me, prior to the opening of the 
sale, that he would bid only enough to pay the expenses of the 
sale and the clerk’s fee for issuing the execution.” 

- Harvey Douglass testified as follows: ‘* The execution in this 
case, upon which the sale of the real estate took place, was in 
my hands for collection as one of the deputies of John M. 
Wimer, sheriff of St.. Louis county. I was a deputy sheriff 
under him. I think I have seen Mr. Brown once before, but 
am not entirely certain. I saw a man that looks like him, and 
I believe him to be the man, at his house in this county. I 
called there with the execution, and asked the man I saw if he 
was the defendant, Henry Brown. He said, yes. I demanded 
payment, and he replied that he was poor and had nothing and 
could not then pay it, but that he would be up in a short time 
and do so.”? Cross-examined on the part of Brown: ‘It 
was just at evening when I was at Mr. Brown’s house. At 
this distance of time I am not willing to swear that this [refer- 
ring to defendant who was in court] is the man I saw there, but 
I think it is the man.” 

Plaintiff in error, Henry Brown, then showed that he had a 
brother who resembled him so nearly that most persons would 
take them for the same person ; that this brother was living at 
the house of Mr. Henry Brown, at the time the nny sheriff 
Douglass called there. 

The court discharged the rule and gave judgment against de- 
fendant (Brown) for costs. 

The case is brought here by writ of error. ' 

Bland & Coleman, for plaintiff in error. I. The appli- 
cation which was made in the court below, to set aside the sale 
of the real estate of the plaintiff in error, was properly made 
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in such court, upon principle and authority: 1st. Because 
such sale was made by virtue of the process of said court, is- 
sued upon the judgment of said court. 2d. Because such sale 
was made by one of the ministerial officers of said court. 3d. 
Because such court possessed entire and exclusive control over 
its own records and proceedings, and full power to correct the 
irregularities of its ministerial officers, in the execution of its 
process. (Neal v. Stone, 20 Mo. 294-6; Groff v. Jones, 6 
Wend. 522; Hubert v. McCallum, 6 Ala. 221; Mobile Co. v. 
Moore, 9 Porter, 679; Doy v. Graham, 1 Gilman, 435; Nes- 
bitt v. Dallam, 7 Gill & Johns. 494. ) 

II. Such application was made within proper time ; it was 
made within a ‘‘convenient” and ‘‘seasonable” time. (6 
Ala. 221; 1 Gilman, 435; 7 Gill & Johns. 494; McKinney 
v. Scott, 1 Bibb, 155; Harrison v. Rapp, 2 Blackford, 1; 
Clamorgan v. O’Fallon, 10 Mo. 112; Mead v. Matson, 9 Mo. 
782 ; Rector v. Harth, 8 Mo. 448; R. C. 1845, p. 831, sec. 
8.) The giving of a deed by the sheriff does not prevent the 
court granting the relief desired; were it so, such relief could 
seldom be obtained, as the sale and giving of the deed are 
usually concurrent acts. (Mobile Co. v. Moore, 9 Porter, 
679 ; 10 Mo. 212; 8 Mo. 448. See also Doy v. Graham, 1 
Gilman, 435. ) 

III. The application which was made to set aside such sale, 
should have been granted; and the refusal of the court below 
to do so was erroneous. If a purchaser of real estate at a 
sheriff’s sale be the execution plaintiff, he is considered a pur- 
chaser, with full notice, and accountable for all irregularities. 
(Harrison v. Rapp, 2 Blackf. 1; Sunands v. Coltin, 2 Caines, 
61.) 1. Said sale was unjust and oppressive, sacrificing a 
large amount of property for a nominal sum, the affirmance 
of which, by a judicial tribunal, would sanction the cupidity, 
avarice and trickery of the defendant in error and his coadju- 
tor. A sale will be set aside where the property has been sold 
at an inadequate or ruinous price. (Reynolds v. Nye, Free- 
man’s Ch. R. 462.) 2. An ‘‘understanding” was agreed 
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upon and carried out between the defendant in error and the 
officer making the sale, fraudulent and corrupt in its charac- 
ter, destructive of the interests of the plaintiff in error in its 
tendency, and subversive of ali the safeguards which should 
surround such sales. Where the validity of a sheriff’s sale on 
execution is in question, all that was said or done by the pur- 
chaser, to prevent others from bidding, may be given in evi- 
dence. (Hoffman v. Strohecker, 9 Watts, 183.) 38. Because 
the bid of the defendant in error, at the sale, was so vague and 
uncertain in its character, as really to amount to no bid at all, 
being ‘‘ for the sum of seven dollars, or as much as the expense 
of the sale, together with Mr. Hammond the clerk’s fee for 
issuing the execution would amount to,”? more or less. 4. Be- 
cause the whole case establishes a fraudulent design on the 
part of defendant in error to purchase the property in question 
at a price far below its actual value, and the accomplishment of 
such design by the various means employed by him. A sale 
will be set aside where there is any collusion or contrivance to 
enable the purchaser to obtain the property below its value. 
(Neal v. Stone, 20 Mo. 294.) And a sale will be set aside 
where the purchaser merely concea/s facts within his own 
knowledge, which may influence others in their bids upon the 
sale. (Hutchinson v. Moses, 1 Browne, 187.) Anda sale 
should always be set aside whenever it satisfactorily appears 
that the plaintiff in the execution was the purchaser, and that 
his object in the sale was to obtain the property sold and not a 
satisfaction of his judgment. 

Hart & Jecko, for defendant in error. I. A writ of error 
will not well lie from the action of the Circuit Court below in 
refusing to set aside the sale by the sheriff to Nelson. 

Il. If there was any fraud or connivance in the levy, adver- 
tisement, sale or purchase of said real estate, the remedy was 
by a petition in the nature of a chancery proceeding in the 
St. Louis Land Court, that being a court having exclusive juris- 
diction in this county in such cases. 

III. The sheriff of St. Louis county, who sold the real es- 
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tate under the execution, should have been made a party, and 
a failure so to make him a party was manifest error. 

IV. The sheriff’s returns to both executions are proofs that 
the defendant had no property of any kind whatever to make 
the amount of damages and costs or any part thereof, except- 
ing that he sold all the right, title and interest of Brown in and 
to the pieces of ground before stated; what interest that is, or 
of what value, nowhere appears ; but it does appear that, after 
being publicly advertised according to law, that is, on the 12th 
April, 1854, to be sold on the 8d day of May, 1854, and sold 
on that day in separate tracts, the whole brought nine dollars. 
Nelson was the last, best and highest bidder at the sale, being 
the purchaser thereof; and a deed, properly acknowledged in 
open court and duly recorded, was executed by said sheriff to 
Nelson for said tract. We say this was sufficient for the court 
below to refuse to set aside the sale. 

V. The motion made by the plaintiff in error came too late. 
It was after the term when said execution under which the real 
estate was sold, was returnable, and nearly one year after the 
deed from Wimer, sheriff, to Nelson was executed. The mere 
purchase of property at sheriff’s sale, for a nominal considera- 
tion, raises no equity unless coupled with fraud. We contend 
that there is no proof of fraud shown in this case. (2 Green, 
Ch. R. 214; 1 Saxton, p. 1 and 5.) 


Scorr, Judge, delivered the opinion of the court. 


As this was a motion to set aside the proceedings under an 
execution issued from the Circuit Court of St. Louis county, 
that court was the proper forum for such an application. Ev- 
ery court has the exclusive control of its process, and no other 
tribunal can properly interfere with it. (Pettus v. Elgin, 11 
Mo. 411; McDonald v. Tieman, 17 Mo. 604.) There is 
therefore nothing in the point, that, as this proceeding involved 
the validity of a sheriff’s deed, which conveyed title to real es- 
tate, it should have been begun in the St. Louis Land Court. 
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It would seem on principle, that motions to set aside proceed- 
ings under an execution should be made during the return term 
of the writ, as after that time the power of the court is at an 
end. After the term, the proper course is by a bill in the na- 
ture of a suit in equity, wherein all the parties interested or 
concerned are brought before the court. Courts of law now, 
on motion, give parties the benefit of a writ of error, coram 
vobis or audita querela, and those remedies may be prosecu- 
ted within the time within which a writ of error may be sued 
out. But proceedings to set aside the return of final process 
for irregularity in its execution, must not be confounded with 
the relief afforded by the writ of error, coram vobis or audita 
guerela. On such process, executions are frequently set 
aside, but it is for such irregularities in the previous proceed- 
ings in the cause, or for such want of correspondence between 
the writ and the judgment, as renders it void. It is plain that 
a writ of error, of any kind, would not lie for acts done by a 
sheriff in the execution of process entrusted to him. His con- 
duct and acts would be matters en pazs nowhere appearing from 
any record or return, and could only be brought to the notice 
of the court by arule or motion, or by a proceeding on the 
equity side of the court. 

We regard this case as so circumstanced that it does not fall 
within the rule above stated. It would be very hard to deprive 
a party of his remedy by motion, when no return has been 
made to the writ, and the party affected by it is wholly without 
notice. There was in fact no return of the writ until during 
the term in which this motion was made. The filing of the 
writ without any endorsement upon it, showing the manner in 
which it was executed, is no return. During the term at which 
the return was in fact filed, this motion was made. As the 
court lent its aid in permitting a return then to be made, by 
which it appeared for the first time that the writ had been ex- 
ecuted, the incidental power of quashing that return for irregu- 
larity in the proceedings of the officer, followed as a conse- 
quence. 
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Parties can not complain, with any show of reason, if courts 
narrowly scan proceedings by which an estate worth $4000 has 
been sacrificed by its officers for nine dollars. The bare state- 
ment of the proposition is enough to show that there must have 
been some wrong somewhere. There is no innocent purchaser 
here. The plaintiff in the execution becomes the purchaser at 
the sale for his own benefit ; is present and privy to all that 
transpires. Under such circumstances, he is a purchaser with 
notice in fact, and is affected by the irregularities which occur- 
red. We do not maintain that mere inadequacy of price is suf- 
ficient to set aside a sheriff’s sale. But where there is a gross 
inadequacy of price, courts will require that there be a strict 
regularity in the proceedings. The irregularities attending the 
sale in question were such that it must be set aside. 

There is one strong circumstance in this case, which can not 
but strike every one who considers it. It does not appear that 
the defendant in the execution was privy to its levy or to the 
sale which took place under it. When a man’s homestead is 
sold under an execution, without any notice on his part, there 
is generally something wrong. Officers of the law should so 
conduct themselves as to avoid such results. There is nothing 
in the case which shows that it was the defendant’s fault that he 
was ignorant of the levy. The fact stated by the deputy sher- 
iff, on his examination in court, that the land sold for twelve 
dollars, while it appears from his return that it only brought 
nine dollars, is a circumstance sufficient, in a case like this, to 
awaken suspicion. But the manner in which this occurred shows 
that there was an irregularity in the sale. The deputy sheriff 
says that one lot was sold for five dollars ; that he sold the sec- 
ond lot described in the notice and struck it off to the plaintiff 
for the sum of seven dollars, or so muck as the expenses of the 
sale, together with the clerk’s fees for issuing the execution, 
would amount to. The plaintiff in the execution bid seven dol- 
lars on the second lot and he struck it off to him at that price, 
with the understanding that the amount should be increased or 
lessened to just the amount of the expenses of the sale, includ- 
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ing the clerk’s fee as above. Who ever heard of such a pro- 
ceeding between the sheriff and the plaintiff in an execution in 
selling an absent debtor’s land, as is here detailed? Was such 
a mode of bidding at a sheriff’s sale lawful? What was better 
calculated to inspire mistrust in the bystanders? What right 
had the sheriff to take an unascertained amount as the sum 
bid? What right had he to cry in the hearing of the attend- 
ants that the sum bid was seven dollars, when it was only 
four? Will it be said that the difference is too small to be 
noticed? But when a man’s estate, worth four thousand dol- 
lars, is sold for nine dollars, is he to be told he must not stand 
on a few dollars? Surely, when dollars cost so dear, he is jus- 
tified in cavilling for one half cent. Indeed, the whole trans- 
action can only he explained on the supposition that the deputy 
sheriff and the plaintiff in the execution conceived the idea and 
acted on it, that they had a right to deal with the defendant’s 
land as they pleased. The judgment will be reversed, and this 
court gives judgment that the rule on defendant (Nelson) be 
made absolute, and that the sale and all the proceedings under 
it, including the deed, be set aside, and for costs. Judge 
Ryland concurring. 





PrimM, Respondent, v. City oF CARONDELET, Appellant. 


1. A person appointed to serve as city counsellor by a municipal corporation, 
has no such vested right in his office during the term for which he is elect- 
ed, as that an ordinance abolishing the office would be void, as interfering 
with the obligation of a contract. 


Appeal from St. Louis Law Commissioner’s Court. 


The facts sufficiently appear in the opinion of the court. 
Casselberry, for appellant. 
Primm § Romyn, for respondent. 
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RyLanD, Judge, delivered the opinion of the court. 


Primm was appointed city counsellor for the city of Caron- 
delet, under the provisions of an ordinance approved 14th Jan- 
uary, 1853. The counsellor so appointed was to hold his office 
for one year or until his successor should be duly appointed. 
The appointment was to commence on the 1st day of January 
in each and every year. The compensation of the city coun- 
sellor was fixed at the sum of two hundred and fifty dollars 
per annum, payable quarterly, on the 1st days of April, July, 
October and January in each year. The counsellor was re- 
quired to give bond to the city in the penalty of five hundred 
dollars, conditioned for the faithful performance of his duties. 
This bond was to be given and be approved by the mayor pre- 
vious to the counsellor’s entering on his duties. On the 20th 
January, 1853, the plaintiff having filed his bond, received a 
certificate of his appointment, and entered on the discharge of 
the duties of his office, and performed the duties until the 19th 
of July, 1853, on which last named day an ordinance was pass- 
ed by the city repealing the previous ordinance authorizing the 
appointment of a city counsellor, and all other ordinances in 
relation thereto ; and the office of city counsellor was declared 
vacated ; and no act of such officer would be acknowledged or 
recognized by the city afterwards. It appeared that the plain- 
tiff was ready and willing at all times, from the 19th July, 
1853, up to January Ist, 1854, to do and perform all things 
required of him by the city as counsellor. 

The court found for the plaintiff and rendered judgment for 
the two last quarters’ salary and interest, being one hundred and 
thirty-four dollars and ninety cents. The City of Carondelet 
made her motion for review, which being overruled, she appeal- 
ed to this court. 

The question here involves the right of the city of Caronde- 
let to repeal her ordinances authorizing the appointment of city 
counsellor, to abolish the office, and to discharge herself thereby 
from any liability to the plaintiff for the salary which he claims 
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for the two last quarters of the year 1853—the year for which 
he was appointed. 

The plaintiff contends that the relation between himself and 
the city of Carondelet was one purely of contract ; that this 
contract could not be rescinded without the consent of both par- 
ties, except for cause ; and that there was no cause here shown, 
for he was ready to perform and had performed his duties as 
city counsellor. 

This transaction between the city of Carondelet and the 
plaintiff can not be viewed as acontract. The plaintiff was 
not bound by any terms to hold his office or situation of city 
counsellor for any length of time. There is nothing hinder- 
ing him from resigning the office whenever it suited his taste or 
convenience ; nor is there any thing to hinder the city from re- 
pealing the ordinance and abolishing the office. The plaintiff 
can not be considered as having any vested right to the office, 
for he is under no contract to serve for the year. His appoint- 
ment for a year did not take from him the right to resign or to 
refuse to act whenever he thought proper to declare his inten- 
tion so to do. Nor is there any restriction of the corporate 
power of the city to repeal, by its ordinances, any other or 
previously ordained regulation, provided no vested right is 
thereby injured or destroyed. The legislature can take away 
by statute what was given by statute, if no vested right inter- 
venes. (6 Wend. 531; People v. Livingston, 18 Maine, 109.) 

In the case of the Commonwealth against Bacon, (6 Serg. & 
R. 322,) a rule to show cause why a mandamus should not is- 
sue to John Bacon, treasurer of the city of Philadelphia, com- 
manding him to pay an order drawn on him by James N, Bar- 
ker, Esq., mayor of said city, dated 19th January, 1820, for a 
quarter’s salary, amounting to $750, was applied for. By an 
ordinance of the select and common councils, passed 16th May, 
1816, it is enacted ‘‘ that, in addition to the salary prescribed 
by ordinance, the annual sum of $1000, commencing and com- 
puting from the 17th day of October, 1815, shall hereafter be 
paid to the mayor of the city to defray the expenses of clerk 
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hire, stationery and other expenses incident to his office.”” This 
ordinance was repealed by another passed 16th December, 1819. 
Mr. Barker was elected mayor in the month of October, 1819, 
and the question was whether the latter ordinance reducing the 
salary of the mayor, after his term of service had commenced, 
was valid. The court held this ordinance of December 16th, 
1819, was good and valid by law, and that the right of the mayor 
to the annual sum of $1000, in addition to the salary prescribed 
by former ordinances, no longer existed. The counsel for the 
mayor took the broad ground that the city council could not 
legally diminish the salary of the mayor during his continuance 
of office. This position was endeavored to be supported on the 
principle of contract. ‘‘ This,” says the court, ‘‘ can not be 
considered in the nature of a hiring for a year, because it was 
not obligatory on the mayor to serve out the year. These ser- 
vices do not partake of the nature of contracts. As to stipu- 
lated allowance, the allowance, whether annual, per diem, or 
particular fees for particular services, depends on the will of 
the law- makers, and this, whether it be the legislature of the 
state, or a municipal body empowered to make laws for the 
government of a corporation.” 

The city counsellor of Carondelet is an officer of the corpora- 
tion. The office was created by ordinance ; it can be destroyed 
by ordinance. There is no contract between the city and her 
counsellor for so much pay for so much work. The city creates 
the office, but she can not make the plaintiff take it, nor hold it 
after he has commenced to perform his duties. The salary is 
payable quarterly. When the office was abolished, nineteen days 
of a quarter had expired ; for this sum the plaintiff is entitled to 
recover, but for nothing after the office has been destroyed. 
Defendant had no vested right to the office ; and he can claim 
no salary after the office has ceased to exist. 

The judgment below must be reversed, and the cause re- 
manded, with directions to give judgment for the salary for 
nineteen days, unless the same has already been paid ; if it has, 
then dismiss the suit. The other judges concurring. 
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Missouri StaTE Mutvat Fire & Marie Insurance Co., Ap- 
pellant, v. Spore, Respondent. 


1. By an act of incorporation of a mutual insurance company, (sess. acts, 
1849, p. 381, sec. 11,) it was provided that, in case of loss by fire sustained 
by any member, the directors should publish a notice of the sums assessed 
upon the several members, which sums were required to be in proportion 
to the original amounts of the premium notes of the members, and to be 
paid within thirty days next after the publication of the notice; and also 
that “if any member shall, for the space of thirty days after such notice, 
neglect or refuse to pay the sum assessed upon him as his proportion of 
any sum as aforesaid, in such case the directors may sue and recover the 
whole amount of his deposite note or notes, with costs of suit.” Held, ina 
suit on certain deposite notes, upon which there had been various assess- 
ments, that an allegation in the petition that “the defendant, though often 
requested, has refused to pay said assessment or any part thereof, and the 
time limited for the payment thereof by the by-laws has long since elapsed $ 
that by the neglect and refusal of said defendant to pay said assessment, the 
whole amount of his said premium notes has become due and payable 
agreeably to the provisions of the act of incorporation of said company,”? 
was sufficient to bring the case within the above provision of the act of in- 
corporation authorizing a recovery of the whole amount of the deposite notes. 


Appeal from St. Louis Law Commissioner’s Court. 


The facts sufficiently appear in the opinion of the court. 
Skinner, for appellant. 
Carroll, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This is a suit brought by the plaintiff to recover of the de- 
fendant the amount of certain premium notes, executed by de- 
fendant to plaintiff. The petition of plaintiff sets forth the 
making and delivery of the notes by defendant to plaintiff for 
and in consideration of two certain policies of insurance issued 
by plaintiff to defendant,’ by which notes the defendant pro- 
mised to pay to said plaintiff or their treasurer, for the time 
being, by one note, ninety-six dollars, and by the other fifty- 
two dollars, in such portions and at such times as the directors 
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of said company, the plaintiff, might, agreeably to their act of 
incorporation, require ; the note for ninety-six dollars being 
dated on or about 30th October, 1850; and the note for fifty- 
two dollars, dated 8th October, 1849. It is also alleged in the 
petition that plaintiff, having sustained loss and damage by 
’ fire, and having incurred many necessary and unavoidable ex- 
penses, the directors ascertained the amount of the same ; and 
on January Ist, A. D. 1858, and on September Ist, A. D. 
1854, settled and determined the sums to be paid by the mem- 
bers of said company, as their respective portions of said 
loss and damage by fire; that the defendant was and still is a 
member of said company ; that the assessments were made on 
each member in proportion to the amount of his original pre- 
mium notes; that the assessments were duly made in accord- 
ance with the act of incorporation of said company ; that on 
one note the assessments against the defendant amounted to 
$11 02, and on the other note, $20 16—amounting altogether 
to the sum of $31 18 ; that due notice of said assessments was 
given by publication, as prescribed by the by-laws of said 
company ; that, nevertheless, the defendant, though often re- 
quested, has refused to pay said assessments or any part 
of them, and the time limited for the payment thereof, by the 
by-laws, has long since elapsed ; that by the refusal and neg- 
lect of said defendant to pay said assessments, the whole 
amount of his said premium notes has become due and payable 
agreeably to the provisions of the act of incorporation of said 
company. The petition then mentions the various credits en- 
dorsed on said notes, leaving the balance due on one note, 
$14 25, and on the other, $61 60—making together the sum 
of $75 80, and asks judgment for the amount. 

The defendant, in his answer, admits the ‘making of the 
notes as set forth in the plaintiff’s petition; admits the assess- 
ments were regularly made, and notice thereof duly given ac- 
cording to the by-laws of the corporation; but avers that he 
tendered the full amount of said assessments, interest and costs 
of suit, amounting to $40 18, and prays to be discharged by 
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the payment of that sum only, and denies owing the sum of 
seventy-five dollars : nd eighty cents. 

The cause was submitted to the law commissioner without 
a jury, who made the following finding of facts, to-wit: ‘‘ The 
defendant, on or about the 30th October, 1850, executed and 
delivered to the plaintiff his certain promissory note for the 
sum of ninety-six dollars, and on October 8th, 1849, his pro- 
missory note for the sum of fifty-two dollars, being premium 
notes for two certain policies of insurance issued by the plaintiff 
to defendant, by which said notes the defendant promised to pay 
to plaintiff the said respective sums of ninety-six dollars and 
fifty-two dollars, in such portions and at such times as the 
directors of said company might, agreeably to their act of in- 
corporation, require; that the said company, having sustained 
loss and damage by fire, and incurred many necessary and un- 
avoidable expenses, the said directors ascertained the amount 
of the same; on the 1st January, 1853, and 1st September, 
1854, settled and determined the sums to be paid by the mem- 
bers of said company, including the defendant, who then was 
and still is a member of said company, as their respective por- 
tions of said loss and damage by fire and of necessary expen- 
ses ; and said sums so assessed being in proportion to the ori- 
ginal amount of their respective premium notes; the said as- 
sessments having been duly made in accordance with the act of 
incorporation of said company, and due notice thereof was 
given by publication as prescribed by the by-laws of said com- 
pany ; that after said assessments were made and notice thereof 
given as aforesaid, and the time limited for the payment thereof 
after said notice, according to the by-laws of said company, 
had expired, the defendant neglected and refused to pay said 
assessments or any part thereof; that the amount of said as- 
sessments was $31 18 costs ; that the defendant, since the com- 
mencement of this suit, tendered to the plaintiff the said sum 
of $31 18 cents, together with interest thereon, to-wit, the 
sum of five dollars, and four dollars for the costs that had ac- 
crued herein prior to the time of said tender.” 
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Upon this finding, the court declared the law to be as fol- 
lows: ‘* That, to entitle the plaintiff to. recover the remainder 
of the said premium notes, he should allege in his petition and 
establish a strict compliance with the provisions of the charter 
of incorporation of said company. The plaintiff has not al- 
leged in his petition that the defendant refused to pay the sums 
assessed upon him after the time limited, to-wit, thirty days 
after notice of such assessment was published, as is provided by 
the 11th section of the act of incorporation of the company, as 
he ought to have done ; but alleges that the time limited for the 
payment thereof by the by-laws had long since elapsed. The 
petition is not within the terms of the act of incorporation.’’ 
The court rendered judgment for the assessments and interest, 
being $32 92, and for costs. The plaintiff thereupon filed his 
motion for a review, which being overruled, he excepted, and 
brings the case here by appeal. 

By the 11th section of the act of incorporation, (Sess. Acts, 
1849, p. 881,) it is the duty of the directors to ‘‘ settle and 
determine the sum to be paid by the several members thereof 
as their respective proportion of said loss, and publish the seme 
in such manner as they see fit, or as the by-laws may have 
prescribed; and the sum to be paid by each member shall al- 
ways be in proportion to the original amount of his premium 
note or notes, and shall be paid to the treasurer within thirty 
days next after the publication of said notice ; andif any mem- 
ber shall, for the space of thirty days after such notice, refuse 
or neglect to pay the sum assessed upon him as his proportion 
of any sum as aforesaid, in such case the directors may sue 
and recover the whole amount of his deposite note or notes, with 
costs of suit,”? &c. 

The breach alleged is as follows: ‘‘ Nevertheless, the defen- 
dant, though often requested, has refused to pay said assign- 
ment or any part thereof, and the time limited for the payment 
thereof, by the by-laws, has long since elapsed ; by the neglect 
and refusal of said defendant to pay said assessment, the whole 
amount of his said premium notes has become due and payable 
3—VOL, XXIII. 








ST. LOUIS. 





Wynne v. Aubuchon. 





agreeably to the provisions of the act of incorporation of said 
company.”’ Although the plaintiff might have been more 
special and particular in stating the neglect, and refusal to pay 
the assessments after thirty days had expired after the publica- 
tion of the notice, yet we think it is substantially stated, and 
the finding of the court being more particular even than the 
statement in the petition would have warranted the court in 
giving judgment for the whole amount due on the notes. 

The court below seems to think that as the averment of the 
petitioner was not that the time limited for payment by the 
act of incorporation of the company had long since elapsed, 
but that ‘‘ the time limited by the by-/aws, of the company had 
long since elapsed ;” that therefore the petition is not within 
terms of the act of incorporation. This is a very nice distinc- 
tion ; but it is not to be presumed that the company would re- 
quire a shorter time, after publication of notice, than the act it- 
self required in their by-laws. The by-laws might have granted 
longer time; but it is not to be presumed that the company 
would violate its charter by its by-laws. 

The finding of the court below would support a judgment for 
the full amount due on the premium notes; and it is error to 
give judgment only for the assessments. The judgment is re- 
versed, and the cause remanded, with directions to enter up 
judgment for the plaintiff for the full amount due on the pre- 
mium notes. The other judges concurring. 





Wynne, Respondent, v. AusucHon, Appellant. 


1. Matters of record can not be proved by parol; where, therefore, in a suit 
for the possession of a mare, it was attempted to base a defence to the ac- 
tion upon the fact'that the mare in controversy had been taken out of the 
possession of plaintiff and put in that of the defendant by virtue of a writ 
issued by a magistrate; held, that a copy of the record of proceedings 
Should have been produced. 
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Appeal from St. Louis Law Commissioner’s Court. 


This was a suit for the possession of a mare alleged to be- 
long to plaintiff. Upon the trial, at April term, 1855, the 
plaintiff introduced testimony showing a derivation of title by 
various intermediate transfers from one Rey, who was in pos- 
session of said mare in 1849 or 1850. Some of plaintiff’s 
witnesses stated that the mare had been taken by defendant out 
of the possession of plaintiff by virtue of a writ issued by a 
magistrate. At the close of plaintiff’s case, the defendant 
asked the following instruction, which was refused by the 
court: ‘‘If the jury believe from the evidence that the mare 
sued for was taken out of plaintiff’s possession and placed in 
that of defendant by virtue of a writ issued by a magistrate, 
the magistrate, in the absence of any proof to the contrary, 
will be presumed to have acted legally, and defendant’s pos- 
session, in consequence, is legal, and plaintiff can only recover 
because defendant’s possession is illegal.”? To the refusal of 
this instruction defendant excepted. 

Defendant then gave evidence tending to show possession-and 
ownersbip of the mare in defendant in 1849 or 1850, and a loss 
of her by theft or her straying about that time. Defendant 
then asked the following instruction, which was refused : ‘* Pos- 
session of personal property is prima facie evidence of title, 
and the jury, to find for plaintiff, must believe from. the evi- 
dence that the mare in question was unlawfully or without the 
authority of plaintiff taken from him by defendant. 

Garesché and Farish, for appellant. 

M. McDonald, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


There was no error in refusing the instruction asked by the 
defendant, as it assumed the identity of the mare claimed by 
the plaintiff with that alleged to belong to the defendant. 
Whether the mare claimed by the plaintiff was the same alleged 
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to belong to the defendant was the very matter in dispute, and 
the court properly refused an instruction which assumed such to 
be the fact. 

Matters of record can not be proved by parol. If there was 
any legal process or proceedings by which the mare was taken 
from the plaintiff and put into the possession of the defendant, 
a copy of such proceedings should have been produced. The 
declaration of a witness that there were such proceedings, was 
no such evidence as would have warranted an instruction or 
supported a claim founded on them. 

The other judges concurring, the judgment is affirmed. 


Srmonps, Respondent, v. OIver, Appellant. 


1. It is not erroneous for the courts of this state to refuse, when called upon 
generally to do so, to draft and give instructions to juries ; they may con- 
fine their action in this particular to the giving or refusing of instructions 
specifically asked by the respective parties. 


Appeal from St. Louts Law Commissioner’s Court. 


This was an action originally commenced before a justice of 
the peace, to recover twenty dollars, alleged to have been over- 
paid by plaintiff in making change. Plaintiff obtained judg- 
ment before the justice, and the cause was appealed to the law 
commissioner’s court. 

Upon the trial before the law commissioner’s court, the 
plaintiff introduced testimony tending to prove that defendant 
(Oliver) purchased of plaintiff a lamp at the price of three 
dollars ; that in payment thereof he offered plaintiff a twenty 
dollar gold piece ; that plaintiff, not having the specie to give 
in change, defendant then offered him a twenty dollar bill ; 
that plaintiff gave back to defendant the twenty dollar bill, and 
seventeen dollars in change. There was no evidence tending to 
prove that the twenty dollar gold piece ever came to the pos- 
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session of plaintiff. Defendant, whose admissions constituted 
the only testimony introduced, declared that he had left the 
gold piece upon the counter of plaintiff. 

The defendant asked the following instructions: ‘‘ 1. If the 
jury believe from the evidence, that the plaintiff has failed to 
prove that there was an actual carrying away of the twenty 
dollar gold piece in question, then the jury will find for the de- 
fendant. 2. If the jury believe from the evidence, that the 
plaintiff has failed to prove an actual deficit on his part, then 
the jury will find for the defendant.” 

The court refused to give the instructions asked. Defend- 
ant excepted, and further asked the court to instruct the jury 
in some manner, without specifying any particular instruction 
to be given. The court failed to do so, and the cause was 
submitted to the jury entirely without instructions. The jury 
found for plaintiff, and judgment was accordingly given for 
him. Defendant appealed to this court. 

Garesché and Farish, for appellant, cited 3 Mo. 14; 19 
Mo. 102; 1 Mo. 478. 

4. M. Gardner, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


There is no error in the record, and it is difficult to imagine 
why the case was brought here. The controversy turned ex- 
clusively upon a single question of fact, and this was submit- 
ted to the jury who fairly passed upon it, after hearing all the 
evidence tendered by either party. 

The specific instructions asked by the defendant were impro- 
per, and rightly refused. The English custom of summing up 
the evidence, and charging the jury as to the whole law of the 
case, does not prevail in this state; and, we believe, never has 
prevailed here. In our practice, each party asks specific in- 
structions upon such points as he may deem material, and the 
courts generally submit the case to the jury upon these instruc- 
tions, unless they think proper to give others of their own sug- 
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gestion, as a substitute, or in addition. However desirable it 
undoubtedly is that the courts, whose duty it is to see that 
justice is administered according to law, should take upon 
themselves the active duty of seeing that the jury are properly 
instructed upon the law which they must apply to the facts in 
making up their verdict, they have never been considered bound 
to charge otherwise than as specifically asked, and, accordingly, 
the refusal to do so has never been treated here as an error for 
which the judgment could be reversed. 
Let the judgment be affirmed. 





RicHarpson, Appellant, v. Watson, Respondent. 


1, Where A. in suit before a justice of the peace, attached certain goods as 
the property of B., the defendant, and C. interpleaded and claimed the 
property attached as his own, and the property attached is, under the issue 
thus raised, adjudged by the justice to be the property of B.; held, that 
this judgment is a bar to a suit by C. for the possession of the goods, 
against the constable in possession of the goods under the writ of attach- 
ment. 


“ippeal from St. Louis Court of Common Pleas. 


The opinion of the court contains a sufficiently full state- 
ment of the facts. 

C. D. Drake, for appellant. I. A judgment is no bar to 
another action unless the same matter were in issue in both 
cases. The issue in this case and that in the case before the 
justiee, are not the same. There, the question raised was, 
whether the paper was the property of Richardson. Here, his 
property is admitted, and the question is, whether the respon- 
dent unlawfully detained it. Therefore the judgment of the 
justice is no defence to this action. (1 Phillips’ Ev. part 2, 
ch. 2, sec. 1, p. 321; 1 Stark. Ev. 221; Buller’s Nisi Prius, 
233 a; Smith v. Sherwood, 4 Conn. 276; Cleaton v. Cham- 
bliss, 6 Randolph, 86 ; Ryer v. Atwater, 5 Day, 481.) 
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II. The transcript of the justice does not sustain the allega- 
tion of the answer that the justice ‘‘ considered and adjudged 
the said paper to be the property of James Graham and not 
the property of Charles Richardson.”? No such judgment was 
rendered by the justice. He adjudged the paper to be the pro- 
perty of Graham, but did not adjudge that it was not the pro- 
perty of Richardson. The paper might have been the property 
of both—a general property in one and a special property in 
the other ; therefore his finding that it was Graham’s was not 
a finding that it was not Richardson’s. (Bennett v. Holmes, 
1 Dev. & Bat. 486. ) 

III. Supposing the previous positions untenable, the defend- 
ant can not set up the justice’s judgment as a bar to this ac- 
tion, because he was no party toit. (1 Greenl. Ev. § 523 ; 
Allen v. Hall, 1 A. K. Marshall, 526; Glossop v. Pole, 3 
Maule & Selwyn, 175.) 

IV. Nor was he privy to it, unless the court is prepared to 
lay down the rule that every officer executing an attachment is 
a privy to the action, and concluded by the judgment rendered 
init. (1 Greenl. Ev. § 189, 523.) 

V. A judgment can not be used as evidence against a party 
where the opposite judgment would not have been evidence for 
him ; in other words, the benefit to be derived from it must be 
mutual. Tested by this principle, the respondent could not 
give the justice’s judgment in evidence as a bar to this action, 
for he was in no sense bound by it. If the justice had adjudged 
the paper to be Richardson’s, and the respondent had, not- 
withstanding, sold it, and Richardson had then sued him for its 
value, would the judgment have been conclusive against the re- 
spondent as to Richardson’s property, so as to dispense with 
other evidence of that fact? Or would such judgment preclude 
the respondent from proving that the property was Graham’s 
or another’s? Certainly not, for the constable would not be 
considered, in any sense, a party or privy to the judgment. 
How, then, when the judgment was the other way, does he be- 
come entitled to plead it as conclusive against Richardson ? 
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(Bell v. Hoagland, 15 Mo. 360; Latkow v. Kamer, 2 H. Black. 
437; Burton v. Hazzard, 4 Harrington, 100; 1 Starkie on 
Ev. 220; 1 Greenl. Ev. § 524.) 

Dedman, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


This was a suit for a quantity of wrapping paper, brought 
by plaintiff against Watson, the plaintiff claiming to be the 
owner of the paper. The defendant answered, setting up a 
special property in himself as constable of St. Louis township, 
in virtue of a levy made under a writ of attachment issued by a 
justice of ‘the peace, in favor of one Carl, against James 
Graham; and also a former judgment rendered by the justice 
who issued the attachment, on a claim of property made be- 
fore him by Richardson, the plaintiff, in which judgment the 
justice ‘‘ considered and adjudged the said paper to be the pro- 
perty of said James Graham, and not the property of Charles 
Richardson, the present plaintiff, and that the said property 
was subject to the attachment of said Carl.” 

The facts were agreed to, and are as follows: ‘* The defen- 
dant, on the 9th of December, 1854, was a constable of St. 
Louis county, and as such attached the property in dispute un- 
der an attachment in favor of James M. Carl v. James Graham. 
The plaintiff (Réchardson) went before Edward E. Allen, the 
justice of the peace who issued the attachment under which the 
defendant seized the property, and claimed the property to be 
his ; and on a trial of his claim, the justice rendered a judg- 
ment that the property was the property of James Graham, 
the attachment defendant. It is agreed that the transcript 
from the docket of the justice, filed with the defendant’s an- 
swer, shall be considered as in evidence in this cause, without 
being set out herein in full. It is further agreed, that no ap- 
peal was taken from the judgment rendered by the justice on 
the claim of said Richardson. 

‘< It is further agreed, that, at the time said property was at- 
tached, and thence up to the time the suit was brought, it was 
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the property of the plaintiff (Richardson) and not of James 
Graham ; and that during the interval between the attachment 
of it and the institution of this suit, said Richardson acquired 
no other or further title to it than that which he had when it 
was attached. It is further agreed, that the defendant had no 
other title to the property than that which he had as constable 
as aforesaid, acting under the aforesaid attachment. 

‘¢ On this statement of facts, the defendant cleims that the 
judgment of the justice, on the claim of property, made before 
him by the plaintiff, Richardson, is a bar to this action, and so 
he sets it up, and it is agreed to submit this question to the 
court for its judgment. 

‘¢Tf the court should be of opinion that said judgment of the 
justice is a bar to this action, and can be set up as such by the 
defendant, then the judgment shall be entered for the defend- 
ant and a return of the property to him. 

‘¢ Tf, on the other hand, the court should be of the opinion 
that said judgment is not a bar to this action, judgment shall 
be entered for the plaintiff, with one cent damages and costs.” 

The court below rendered judgment for the defendant, and 
the plaintiff brings the case here by appeal. 

From the facts agreed to it is admitted that Richardson now 
has no other or further title to the property than he had when 
he filed his claim thereto by interplea. The question before us 
is whether the matter in controversy between these parties has 
been heretofore adjudicated upon by a court of competent au- 
thority, and whether such judgment binds the plaintiff in this 
action. 

We have no hesitation in saying that the judgment below was 
for the proper party on the agreed statement of facts. The 
subject matter in dispute is as between them ‘‘ res adjudicata.”’ 
The plaintiff, to get clear of that judgment, ought to have taken 
his appeal. It was competent for the court before which his 
interplea was pending to decide on the ownership of the attached 
property, and having decided, the plaintiff is bound by such 
decision ; and if he rests under it without appealing, such judg- 
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ment will and ought to bar any future action by plaintiff 
against the constable for the property; and when sued by 
claimant, it is competent for the constable to use such judg- 
ment in his defence. (Richardson v. Jones, 16 Mo. 177.) 

Indeed, the argument of the counsel for the appellant was 
under the pressure of this view of the subject ; for he mainly 
depended upon a critical construction of the defendant’s an- 
swer, and an admission in the agreed statement of facts—that 
the property was the property of Richardson now—that is, when 
the statement was made. We do not assent to his views on 
either the answer or the agreed statement of facts. It was not 
the design of the defendant to admit away his rights, nor do we 
think he has done so; the facts clearly, without doubt, show 
that Richardson, the plaintiff, has acquired no further or other 
title to the paper than that which he had at the trial of the in- 
terplea; and judgment is conclusive against him, that at that 
' time the property was the property of Graham. 

Upon the whole record, then, it is clear to us that the judg- 
ment below was given for the right party; and no error ap- 
pearing calling for its reversal, it must be affirmed ; the other 
judges concurring. 





GAMACHE, Respondent, v. Grimm ef al., Appellants. 


1. Where a promissory note is given for the construction of a house, the fact 
that the house fell down in consequence of the use by plaintiff, the payee of 
the note, of bad material in its construction, and of the unskillfulnes of the 
workmanship, may be set up by the maker of the note as a partial failure 
of consideration. 


“Appeal from St. Louis Circuit Court. 


This was an action on a promissory note for $535. The 
consideration of the note was the erection of a house by plain- 
tiff for defendant. The defendant set up in his anwer a failure 
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of the consideration of the note, in this, that the house con- 
structed by plaintiff for defendant, had, from the use of infe- 
rior materials, and the unworkmanlike manner in which it had 
been constructed, fallen down and become utterly worthless. 
Defendant also set up as a partial defence, that thirty-five dol- 
lars of the amount of the note was usuriously incorporated into 
the note as the interest for six months upon five hundred dol- 
lars, the true amount due. | 

There was evidence tending to support the defence relied on 
by defendant. The court, on its own motion, gave, among 
other instructions, the following: ‘*6. If the house was con- 
structed by the plaintiff in an unsubstantial and unworkmanlike 
manner, and of inferior or bad materials ; or if either the work 
or materials were not such as were contracted for; and in con- 
sequence thereof the house fell down and became valueless to 
the defendants, as stated in the answer, the jury will find for 
the defendants ; otherwise they will find for the plaintiff.” To 
the giving of this instruction defendant excepted. 

The following instruction, among others, was asked by de- 
fendant, and refused by the court: ‘¢ 2. The court instructs 
the jury that if they believe from the evidence that the defend- 
ants employed the plaintiff to build them a brick dwelling house, 
beer saloon and dancing hall on their own land, in the town of 
Carondelet, for the sum of one thousand dollars, the half to be 
paid during the progress of the building, and the other half 
($500) to be paid in six months after the completion of said 
building, and that in four months thereafter the house fell down 
in consequence of bad materials used, and the unskillful work- 
manship in the building of the same, and became partially 
worthless to the defendants, then the jury will deduct from the 
face of the note sued upon the amount of the damages the de- 
fendants sustained.”? The jury rendered a verdict in favor of 
plaintiff. Defendants appealed. 

Woods, for appellants. 
4. P. & P. B. Garesché, for respondent. 
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Scorr, Judge, delivered the opinion of the court. 


Under the answer set up by the defendants, it was competent 
for them to show in evidence a partial failure of consideration. 
The instruction (numbered 6), given by the court, seems to in- 
culcate the idea, that, unless there was a total failure of consid- 
eration, there must necessarily be a verdict for the plaintiff for 
the amount of his demand; and that the defendants were not 
entitled to any deduction by reason of any loss or injury they 
may have sustained in consequence of the unskillful manner in 
which the work was executed, unless it turned out that the work 
to them was totally worthless. In this we are of opinion, that 
the court erred. The pleadings and the evidence warranted the 
second instruction asked by the defendants, and it should have 
been given. 

As the real sum due was $500, and the interest on it for six 
months, by the contract, was thirty-five dollars, it follows that 
twenty dollars was the excess of usurious interest, which, being 
deducted from the sum really due (five hundred dollars), would 
leave the sum of four hundred and eighty dollars to which the 
plaintiff would be entitled, were there no other considerations 
in the case. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 





McNeruiy, Respondent. v. Patcutn, Appellant. 


1. Successive accommodation endorsers are not co-sureties as between them- 
selves, unless there is an understanding or agreement to that effect. They 
are responsible in the order of their endorsements. 


Appeal from St. Louis Court of Common Pleas. 


The facts are sufficiently stated in the opinion of the court. 
M. L. Gray, for appellant, cited the following authorities : 
20 Mo. 229 ; 18 Mo. 74, 140; Douglass v. Waddle, 1 Ohio, 
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191; 7 Mo. 440; 12 Ohio, 167; 9 Ohio, 159; 9 Vermont, 
345; 12 Verm. 219; 16 Verm. 554; 2 Mich. 555; 1 Doug. 
(Mich. ) 296. 

A. D.- Glover, for respondeut, cited the following authori- 
ties: Bank of United States v. Beirn, 1 Grattan, 234 ; Hub- 
bard vy. Williamson, 5 Iredell, 297; Williams v. Bossan, 11 
Ohio, 62; Sherrod v. Rhoades, 5 Ala. 683; Cathcart v. Gib- 
son, 1 Richardson, 10; Marr v. Johnson, 9 Yerg. 1; Howe 
v. Merrill, 5 Cush. 80; Irvin v. Manny, 1 Miss. 194; Me- 
Neill v. Elam, Peck, 268; McDonald v. Magruder, 3 Pet. 
470; Story on Prom. Notes, sec. 479; Lewis v. Harvey, 18 
Mo. 80; Story on Prom. Notes, § 348 ; 4 McLean, 396. 


RyLanp, Judge, delivered the opinion of the court. 


This was a suit by McNeilly, who was an accommodation 
endorser, against Patchin, who was also a prior accommoda- 
tion endorser, to recover the amount paid by him to the holder 
of the note. Defence was that the note was executed wholly 
without consideration, so far as the defendant was concerned ; 
that it was endorsed by plaintiff and defendant in blank, as 
co-securities for Clarkson, and delivered to him to be dis- 
counted ; that both plaintiff and defendant endorsed the note in 
blank as co-securities for Clarkson, and not as succession ac- 
commodation endorsers ; that defendant is not liable to plain- 
tiff at all on the note, or, if liable, is only so for contribution ; 
also that there was no notice sufficient to charge endorsers. 

There was a trial by the court, and the facts found by the 
court are substantially as follows: That Clarkson, the maker, 
applied to Thompson to have him discount a note, to be drawn 
by him (Clarkson) and endorsed by Patchin, the defendant, a 
portion of the proceeds of which was to be applied by Thomp- 
son to the payment of Clarkson’s indebtedness to him. Thomp- 
son declined discounting such a-note unless the name of the 
plaintiff was also procured on the note. Thereupon said 
Clarkson, for whom Patchin had been in the habit of endors- 
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ing as accommodation endorser, applied to the defendant, 
Patchin, to endorse said note, and stated to said Patchin what 
had occurred between him and Thompson. The defendant en- 
dorsed said note for Clarkson’s accommodation ; Clarkson also 
applied to plaintiff to have him endorse the same subsequent to 
Patchin’s endorsement, and stated to the plaintiff that Thomp- 
son had agreed to discount such a note. Clarkson was at that 
time indebted to the plaintiff, and promised the plaintiff if he 
would so endorse the note that he (Clarkson) would pay to the 
plaintiff fifty dollars on account of said indebtedness to him. 
Whether said fifty dollars were to be paid out of the proceeds 
of the note does not appear. The solvency and ability of the 
defendant to pay the note, were known to said Clarkson and 
the plaintiff, and something was said with reference thereto by 
Clarkson when he applied to the plaintiff to endorse said note. 
Thereupon, the plaintiff put his name on the back of said note, 
under that of the defendant, who was the payee thereof, and 
said note was then taken by said Clarkson to Thompson and 
was discounted by the latter. The court finds that the note was 
not paid ; was presented for payment, which was refused, and was 
duly protested ; that notices of protest were given, a copy of 
which was inserted by the court in its finding. Rankin, who was 
also an endorser, paid the note and sued the maker, McNeilly and 
Patchin. The maker, Clarkson, was not served with process, 
and the suit was dismissed as to him. McNeilly neglected to 
answer ; there was an answer by Patchin denying due notice of 
presentment for payment. Judgment by default was taken 
against McNeilly, and the suit was dismissed as to Patchin. 
McNeilly paid the amount of the judgment on execution against 
him, being $340 56, on 5th January, 1855. 

The court finds that at the time said McNeilly put his name 
on the back of the note, he knew that Patchin had previously 
endorsed the same for the accommodation of Clarkson, and 
said McNeilly understood the purpose to which said note was to 
be applied by said Clarkson. There was no understanding or 
agreement between said Clarkson and the plaintiff, nor between 
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the plaintiff and the defendant, Patchin, that the plaintiff was 
to endorse said note in any other way than as second endorser, 
or that he was to be co-surety with said Patchin, the defend- 
ant. The court below rendered judgment for the plaintiff, 
and the cause is brought here by appeal on the part of the 
defendant. 

The court below finds that the plaintiff and defendant were 
successive endorsers, without any concert—any understanding 
or agreement between them, in regard to the manner of endors- 
ing ; there was nothing to show that the plaintiff was to occupy 
any other position than as second endorser—nothing that they 
were to be joint sureties—co-securities for Clarkson. 

When two or more persons are sureties for another, the law 
implies a promise from each to contribute equally towards any 
loss which may be occasioned thereby. If they become sure- 
ties by successive endorsements on mercantile paper—as that is 
a form of contract, which, in general, binds the first to indem- 
nify the second—the law presumes that they mean to stand as 
they have placed themselves. But if there was an agreement 
between them to become endorsers for the accommodation of 
the drawer, the latter presumption is removed, and the original 
one restored. 

The first endorser undertakes that the maker shall pay the 
note, or that he will pay it, if due diligence be used for him. 
This undertaking makes him responsible to every holder, and to 
every person whose name is on the note subsequent to his own, 
and who has been compelled to pay the amount. 

The defendant contends here that he is not liable, or, if lia- 
ble, he is only so for his portion, as he was a joint surety or a 
co-security with the plaintiff. If this were so, that is, if he 
were co-security only, then he would only be liable to contri- 
bute. ‘‘ Co-sureties are bound to contribute equally to pay the 
debt they have jointly-undertaken to pay; but the undertaking 
must be joint, not separate and successive.” (See Chief Justice 
Marshall’s opinion in McDonald v. Magruder, 3 Pet. 474.) 
In this case before us, McNeilly and Patchin might have be- 
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come joint endorsers. Their promise might have been a joint 
promise. In that event each would have been liable to the other 
for a moiety. But their promise is not joint. They have en- 
dorsed separately and successively, in the usual mode. No 
contract, no communication has taken place between them 
which might vary the legal liabilities these endorsements are 
known to create. These legal liabilities, therefore, remain in 
full force. 

The Supreme Court of Ohio, in Williams v. Bossom & Bros. 
(11 Ohio, 67,) say that the case of Douglass v. Waddle, (1 
Ohio, 413,) was decided in 1824. At that time, the form of 
obtaining accommodations from banks was on notes only ; upon 
such notes, a local usage obtained, holding the sureties on such 
paper as joint securities only, and not liable to each other in 
the order of their coming upon the notes. It is this local rule 
which is recognized and established as law by the authority of 
that case. The court, in this case of Williams v. Bosson & 
Bros., decides that the endorsers of an accommodation bill are 
not joint sureties, but are liable to each other, in the order of 
their becoming parties. 

The cases referred to by the appellant’s counsel in Vermont 
Reports, show that the law is settled in that state, which holds 
that one who endorses his name upon a promissory note in 
blank, he not being payee, is prima facie holder as a joint 
promissor. (Strong v. Riker, 16 Verm. 557; Nash v. Skin- 
ner, 12 Verm. 219.) In Flint v. Day, (9 Verm. 345,) it was 
held, that where a person, not a party to a note, signs his name 
on the back, without any words to express the nature of his un- 
dertaking, he is to be considered as a joint promissor, with the 
other signers, and if any of the other signers are merely sure- 
ties, he is to be considered as a co-surety with them. Yet, in 
this case, the court, in the opinion of C. J. Williams, stated: 
‘¢ Endorsers are not co-sureties, but their undertaking is sepa- 
rate and successive.” In McDonald v. Magruder, Marshall, 
Chief Justice, asks the question, ‘‘In what does the claim of 
the second on the first endorser differ from that of the holder 
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on the second endorser? Neither has paid value to his imme- 
diate endorser, but the holder has paid value to the maker, on 
the credit of all the names to the instrument. The second en- 
dorser, if he takes up the note, has paid value to the holder, in 
virtue of the liability created by his endorsement. If this liabi- 
lity was founded equally on the credit of the maker and of the 
first endorser, if his undertaking on the credit of both subjects 
him to the loss consequent on the payment of the note, how 
can the contract between him and his immediate endorser be 
said to be without consideration? We would not wish to be 
understood as saying that two persons who endorse for a third 
can not be considered as joint endorsers or as co-sureties. We 
have no doubt that any understanding between them to that 
effect, or any communication between them, authorizing the be- 
lief that such is to be their liability, as respects themselves, 
would be sufficient to let the case go to the jury, for their deci- 
sion on the fact, whether they were joint sureties or whether 
they were to be considered endorsers successively, each respon- 
sible according to the place his name occupied on the note. 
Persons who are willing to assist or to lend their names to an- 
other to obtain money, can always, if they will make them- 
selves bear the relation to each other as joint sureties—co-se- 
curities, and liable to contribute to any loss in consequence of 
such use of their names. 

But, in the absence of any understanding or agreement be- 
tween them, the simple fact that the note was accommodation 
paper and they merely endorsed it, will not make them joint 
sureties. From the finding of the court, then, in this case, the 
judgment is correct, and must be affirmed ; the other judges 
concurring. 





Zepp, Appellant, v. Bauer, Respondent. 


1. Case reversed because the finding of the facts does not sustain the judg- 
ment of the court. 
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Appeal from St. Louis Law Commissioner’s Court. 


Bland & Coleman, for appellant. 
Blennerhassett & Shreve, for respondent. 


Ry.anD, Judge, delivered the opinion of the court. 


This was a suit in the law commissioner’s court, by Zepp 
against Bauer, to recover the amount of two accounts for money 
due by Bauer to Simon Erschinger, and by him assigned and 
transferred to the plaintiff. 

It seems that the defendant was indebted to Erschinger on 
account settled, and also for work and labor done subsequently 
to the date of the account settled ; and that the defendant paid 
generally to Erschinger a large sum of money, enough to ex- 
tinguish the whole of the first indebtedness, and a large portion 
of the last—leaving a balance due altogether of about $73 53. 
Erschinger made out an account against Bauer, the first 
item of which is as follows: ‘¢1853. May 7: as per settle- 
ment on this day, $70;” and the other items are charges for 
days’ work subsequently done. The whole of the account 
amounted to the sum of $635 83, the last item dated 24th 
March, 1855. The account is credited by the sum of $562 30, 
leaving a balance due to Erschinger of $73 58. This demand 
or claim was assigned by Erschinger to the plaintiff on the 21st 
April, 1855, in writing. 

The plaintiff brought his suit upon this account as for two 
causes of action; the first was on the balance due on settle- 
ment made May 7th, 1853, being the sum of $70 ; the second 
for work and labor done, after the 7th May, 1853, and prior to 
the 1st of April, 1855. This last work the plaintiff avers 
amounted to the sum of $565 78, and he alleges that there was 
paid on this the amount of $562, leaving due on this last ac- 
count, for work done, the sum of $3 78, and due on the whole 
the sum of $73 78. The plaintiff applied the payments made 
by Bauer to Erschinger, on the account for work performed 
subsequently to the first settlement; leaving the $70 due by 
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that settlement still unpaid, and reducing the amount for the 
subsequent work to about $3 78 only. 

The case was submitted to the court for trial, who found the 
following facts substantially: ‘* The court finds from the evi- 
dence that the said Simon Erschinger assigned his claim 
against the defendant to the plaintiff for a valuable considera- 
tion; that the claim originated for work and labor done by 
Erschinger for defendant; that on the 7th May, 1853, the 
said Erschinger and defendant had a settlement for work done 
before that day, and that there was found due to Erschinger 
$70; that since the time of said settlement, the said Erschin- 
ger did work and labor for said defendant ; that the defendant 
was indebted to him at the time of the said assignment, on 
account of labor since the settlement, a balance of $63 50; 
that prior to the assignment, the said defendant had paid 
Erschinger the sum of $00, on account of the settlement of the 
Tth May, 1853. Upon the facts as found, the court declares 
that the allegations of the plaintiff’s cause of action are un- 
proved in their entire scope and meaning, in this, that the 
plaintiff counts upon an assignment of an account for $70; and 
the proofs show that of said sum, sixty dollars were paid prior 
to the assignment, leaving a balance of only ten dollars ; fur- 
ther, that the plaintiff’s allegation of the assignment of the 
account for work and labor subsequently to the accruing of the 
first mentioned indebtedness of seventy dollars, is only three 
dollars and seventy-eight cents ; whereas, the proofs show that 
on account of the said subsequent work and labor, there remains 
unpaid the sum of sixty-three dollars and fifty cents. The 
plaintiff has a good cause of action, but it arises solely from the 
assignment of the chose in action, or rather from the assign- 
ment of the two choses in action—one for seventy dollars, and 
one for three dollars and seventy-eight cents. There is a to- 
tal failure of proof in establishing the two choses in action as 
laid. Enter judgment for $13 78.” 

Upon this finding and judgment the plaintiff filed his motion 
for a review, which being overruled, he appealed to this court. 
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This judgment is erroneous and must be reversed ; the find- 
ing will not warrant it. If there was a total failure of proof, 
the court should have given judgment for the defendant and 
not for the plaintiff for part, so as to extinguish his whole de- 
mand by the judgment. In looking over the evidence preserved 
by the case made, there is no doubt but that sixty dollars of the 
amount due by the settlement of 7th May, 1858, were paid to 
Erschinger before he assigned his claim against the defendant 
to the plaintiff; and there is as little doubt but that the claim 
against the defendant, when assigned, was still for $73 53— 
the amount due by defendant at that time. 

I am at a loss to ascertain the reason why this plaintiff 
should have supposed it necessary to divide his causes of ac- 
tion. One would have been sufficient, if properly stated. The 
amount of the indebtedness upon the settlement is brought for- 
ward and made the first item in the account of Erschinger 
against Bauer, and at the foot of that amount is the general 
credit, leaving the sum of $73 33 due, and this claim and 
account was assigned by Erschinger to the plaintiff. Why 
divide it then into two counts, and come very near losing both? 
Did the idea of interest on the account stated produce this state 
of pleading ? 

As the plaintiff below asked for leave to amend his petition, 
and as he shows a meritorious cause of action, this court will 
remand the case, with directions to the lower court to suffer the 
plaintiff to amend his petition upon terms. 

The other judges concur. 


———+ 0 o> 


WartKINs, Respondent, v. Frney, Appellant. 

em >is 

1. The law commissioner’s court of St. Louis county can not entertain an 
appeal from a justice of the peace, in a case where plaintiff seeks to recover 
damages for an entry into his close, and the tearing down of the wall of a 
tenement thereon. The appeal should be taken to the Land Court. 

2. Quere: has the law commissioner the authority, on appeals from a justice 
of the peace, to affirm the judgment of the justice on the appellee’s motion, 


and his filing a transcript of the proceedings before the justice’s court ? 
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Appeal from St. Louis Law Commissioner’s Court. 


The facts are stated in the opinion of the court. 
4. W. Lewis, for appellant. 
C. C. Simmons, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This was a suit commenced before a justice of the peace by 
Watkins against John Finney and William Finney. The plain- 
tiff charged that the defendants, by themselves, servants, agents 
and workmen, entered upon the premises of the plaintiff wrong- 
fully, and tore down and removed the western wall of a certain 
brick tenement in the plaintiff’s possession in the city of St. 
Louis, thereby opening the same to access without any protec- 
tion, so that the goods and chattels of the plaintiff, in said 
building, to wit, two hundred and fifty pounds tallow, two hun- 
dred and eighty-seven pounds side bacon, four dressed skins, 
fifteen pounds beeswax, and forty grain sacks, the whole of the 
value of fifty dollars, were lost or stolen therefrom. He 
claimed damages for injuries to said building and the loss of 
said goods and chattels to the amount of fifty dollars. 

There was a trial before the justice of the peace, and the 
jury found a verdict for the plaintiff, assessing his damages at 
twenty-five dollars. The justice rendered judgment for plain- 
tiff, and the defendants prayed an appeal, which the justice 
granted to the Law Commissioner’s Court. 

The plaintiff afterwards filed the transcript of the judg- 
ment and proceedings of the justice’s court in the Law Commis- 
sioner’s Court, and moved that court to affirm the judgment ; 
the Law Commissioner overruled the motion. The plaintiff then 
moved to dismiss the appeal, because the suit being to recover 
damages for the trespass to realty, the appeal should have been 
taken to the Land Court ; the Law Commissioner’s Court hav- 
ing no jurisdiction of the case. This last motion was sustained, 
and the appeal was accordingly dismissed. The appellants 
excepted, and bring the case here by appeal. 














ST. LOUIS. 


Martin v. Michael. 








This judgment of dismissal must be sustained ; the suit is 
for tearing down and removing a part of a brick wall of a ten- 
ement in plaintiff’s possession, as well as for goods and chat- 
tels lost to the plaintiff by such act of tearing down and remov- 
ing. This case is similar in principle to the one of Meier v. 
Eichelberger (21 Mo. 148). The appeal, therefore, could not 
be taken to the court of the Law Commissioner ; it lay to the 
Land Court. 

The judgment below is affirmed. We do not know of any 
law authorizing the Law Commissioner’s Court to affirm judg- 
ments on the appellee’s motion by filing his transcript and mov- 
ing therefor, like the practice in this court. The other judges 
concur. 


MARTIN AND OTHERS, Appellants, v. MICHAEL AND OTHERS, 
Respondents. 


1. A creditor at large, who has commenced suit by attachment for his debt, 
but has not obtained judgment therefor, is not entitled to invoke the equita- 
ble interference of the courts to annul judgments fraudulently confessed by 
his debtor in favor of other persons, or to restrain by injunction the dispo- 
sal of the debtor’s property through the means of executions issued on such 
confessed judgments. 


Appeal from St. Louis Court of Common Pleas. 


Application for an injunction and restraining order. The 
petition alleges that the plaintiffs, Wm. R. Martin and Charles 
G. Martin, are partners, composing the firm of Martin & Bro- 
ther. The other plaintiffs compose three other firms, under 
different styles, all of which are set out in the petition. 

The petition further alleges that on the 12th day of August, 
1854, said Wm. R. and Charles G. Martin instituted suit, by 
attachment, against the defendants, Samuel and Isaac Michael, 
who composed the firm of 8. & I. Michael, to recover a debt 
due from said 8. & I. Michael to said Martin & Bro. ; that af- 
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terwards, on the same day and a few days subsequently, other 
attachment suits were commenced by other of the plaintiffs 
against said 8. & I. Michael, to recover debts due from the 
latter to the firms which they composed respectively ; that on 
the 11th day of August, 1854, the said Samuel and Isaac 
Michael confessed judgments for different amounts in favor of 
each of their co-defendants, excepting defendant Wimer; that 
on the same day, executions were issued upon said judgments, 
placed in the hands of said defendant, Wimer, who was then 
sheriff of St. Louis county, and by him.levied upon goods, 
wares and merchandise belonging to the said S. & I. Michael ; 
that the said writs of attachment were levied by the sheriff, as 
they came to his hands respectively, upon the same goods, 
wares and merchandise which had been seized under said execu- 
tions ; due service of the summons having been made in each 
case upon said Samuel and Isaac Michael; that said goods, 
wares and merchandise were all the property said Samuel and 
Isaac Michael owned ; that the sheriff had (previous to the fil- 
ing of this petition) advertised and sold the same, and at the 
time of the filing of this petition had the proceeds of said sales 
in his hands. 

The amount of the several executions largely exceeded the 
amount of the proceeds of said sales in the hands of the sheriff. 

The petition further alleges that on the 11th day of August, 
1854, the said Samuel & Isaac Michael also executed and de- 
livered to the defendants, Henry N. Hart and Joseph Jecko, a 
deed of assignment, purporting to be a general assignment for 
the benefit of the creditors of said S. & I. Michael, but which 
was never assented to by plaintiffs; nor did any thing pass to 
said assignees by operation of said deed, inasmuch as the whole 
of the property of said S. & I. Michael had been previously 
seized by said sheriff under said executions. 

The petition then states that said confessions of judgments 
were voluntary, without consideration, fraudulent, and con- 
trived by said’S. & I. Michael and their co-defendants (except 
said Wimer) colluding together with the fraudulent intent of 
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hindering and delaying their creditors, and of enabling said 
S. & I. Michael to obtain ready money by means of said sales 
under said executions, in fraud of the bona fide creditors of 
said S. & I. Michael ; that said assignment was also made with 
the fraudulent intent of blinding and deceiving the Lona jide 
creditors of said S. & I. Michael ; that the plaintiffs are bona 
fide creditors of said S. & I. Michael; that in the matters 
aforesaid said defendant, Wimer, acted in obedience to the pro- 
cess in his hands and the directions of his co-defendants; that 
said Wimer still has the proceeds of said sales in his hands, and 
that said S. & I. Michael are wholly insolvent, and have no 
property or effects upon which execution or attachment could 
be levied, excepting said proceeds of said sales. 

The plaintiffs allege that they are remediless unless the said 
moneys in said sheriff’s hands can be applied to said debts due 
them as aforesaid, and pray that said confessions of judgment 
may be annulled, said executions quashed, and that the defend- 
ants be restrained from collecting and the sheriff from paying 
over said proceeds of said sales to his co-defendants, or either 
of them, and for general relief. 

Upon this petition, a temporary injunction issued in confor- 
mity with the prayer of plaintiffs. 

To this petition (the substance of which is set forth above) 
defendants demurred. James Michael, one of defendants, 
demurred on the following grounds: ‘1st. The petition does 
not state facts sufficient to constitute a cause of action, or to 
entitle plaintiffs to the judgment or relief prayed therein against 
this defendant ; 2d. The plaintiffs can not lawfully maintain 
' this suit jointly against this defendant ; 3d. The plaintiffs can 
not lawfully maintain this suit against the defendants jointly ; 
4th. There is a misjoinder of parties plaintiff; 5th. There is a 
misjoinder of parties defendant; 6th. The plaintiffs have no 
joint interest in the subject matter of the suit; 7th. The defen- 
dants have no joint interest in the subject matter of the suit ; 
8th. Plaintiffs are not lawfully entitled to have the said judg- 
ment in favor of this defendant or the executions thereon an- 
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nulled, vacated or set aside ; 9th. The court can not lawfully 
control the said funds in the hands of defendant, Wimer, as 
prayed in the petition.” 

The other defendants filed a joint demurrer, assigning the 
same causes of demurrer. The court sustained said demurrers 
and dismissed the petition. Plaintiffs appealed. 

Krum §& Harding, Biddlecome and B. 4. Hill, for appel- 
lants. 

I. As to the joinder of plaintiffs, the demurrer was not well 
taken. The general rule in equity is, that all parties who are 
interested in the subject and object of the suit, may be joined 
as plaintiffs. (Adams Eq. 814.) The subject of the suit in 
this case is the property of the debtors, and the object of it is 
to prevent a fraudulent disposition of it. This view is aided by 
the practice act of 1849, art. 3, sec. 5. As to multifarious- 
ness, see Oliver v. Piatt (3 How. U. 8. 411). 

II. As to the joinder of defendants, the demurrer is not well 
taken ; for, though the sheriff is not implicated in the fraud, 
yet he is a necessary party, as being the custodian of the party 
and the innocent instrument of his co-defendants in carrying 
out the fraudulent act which they are charged with having 
combined to commit. The combination charged is sufficient to 
authorize the joinder of the latter. 

III. The petition shows that the plaintiffs are severally cred- 
itors of S. & I. Michael, two of the defendants. The plain- 
tiffs severally sued out attachments which were levied upon the 
property in question. This property is alleged to be all that 
S. & I. Michael possess ; that they are insolvent, and that the 
defendants have combined together to make such fraudulent use 
of legal process as will, unless prevented by aid of a court of 
equity, destroy the benefit to plaintiffs of the levy made under 
their attachments. The main ground upon which the demur- 
rer was sustained was, that plaintiffs were creditors at large, and 
had not exhausted their legal remedy by obtaining judgment 
and execution. The appellant maintains that this ground was 
not well taken. The petition is not a creditor’s bill, nor are 
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the principles which make it necessary that the debt shall have 
been ascertained and fixed by judgment, and that the execution 
shall have been issued and returned nzdla bona, before a cred- 
itor’s bill can be sustained, applicable to the case. The plain- 
tiffs do not here seek the satzsfaction of debts out of property 
not subject to levy. They do not pretend to have exhausted 
their legal remedy. They ask that the court will remove an 
obstacle which the defendants have fraudulently thrown in the 
way of the complete execution of legal process, issued for their 
benefit, and they pray for this relief in order that said legal 
process may be completely executed. As directly in point in 
respect to the plaintiffs’ right to such relief, we cite Tappan v. 
Evans (11 N. H. 311, p. 327). The appellants also refer to 
the above citation as showing the distinction to be made be- 
tween an endeavor on the part of the creditor to reach equitable 
property of the debtor, and the attempt to remove an obstruc- 
tion to a levy upon or sale of property which is subject to ex- 
ecution. The plaintiffs pray for the exercise of the ancillary 
power of the court to aid in the execution of legal process. 

IV. Our process of attachment is a lien upon property from 
the time of levy. This lien stands on as high equitable ground 
as a conveyance. (See Carter v. Champion, 8 Conn. 549, at 
p- 559.) It would have precedence of a subsequent bona fide 
conveyance and of a previous fraudulent conveyance. 

V. The sheriff, having in his possession a fund which his co- 
defendants claimed by virtue of one class of liens, and the 
plaintiff by another and a conflicting class of liens, may be re- 
garded as standing in the position of a trustee, and in such 
case plaintiffs could maintain their bill before obtaining judg- 
ment. (See Grosvenor v. Austin, 6 Ohio, 103.) 

S. Reber, for respondent. 

I. A creditor at large, although he has brought suit on his 
debt, has no standing in a court of law or equity to contest the 
validity of a judgment confessed by his debtor in favor of an- 
other party. (Higgins et al. v. Armstrong, et al., 2 Johns. 
Ch. 144; Brinkerhoff v. Brown, 4 ib. 671; Witringham v. 
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Witringham, 20 Johns. 296; Melville v. Brown, 1 Harrison, 
363.) A judgment creditor must sue out execution before he 
can resort to a court of equity for relief. (Brinkerhoff v. 
Brown, 4 Johns. Ch. 671.) 

II. An attachment creditor is a creditor at large, within the 
meaning of the first proposition. (Melville v. Brown, 1 Harri- 
son, 863.) An attachment creditor has no /éen on.the property 
attached. (Ib.) The goods attached are in the custody of the 
law, and the officer has no right to hold them after the death 
of the defendant. (Austin v. Wade, Pennington, 727 ; Swer- 
ingen v. Eberius, 7 Mo. 420.) Inthe case at bar, the goods 
were in the hands of the sheriff by virtue of prior process. 

III. But if attaching creditors were allowed the same stand- 
ing in court as judgment creditors, still the plaintiffs in this 
suit could not maintain their action, because the second attach- 
ment of Martin & Bro. was not levied on the goods of S. & I. 
Michael or their proceeds, but was served by sheriff Maddox, 
by summoning Wimer, his predecessor in office, as garnishee. 
And there is no pretence that such garnishment creates a lien 
on the effects in the hands of the ex-sheriff. 

IV. There is a misjoinder of plaintiffs. They not being 
judgment creditors, the defendants have the right to put in is- 
sue the validity of the claim of each, and thus the questions to 
be tried may be so numerous and diverse as to confound both 
court and jury, destroy the simplicity and certainty that ought 
to characterize judicial proceedings, and sacrifice the rights of 
parties. 

V. There is a misjoinder of defendants. Each defendant 
has his own rights to maintain, and has nothing to do with 
the debts or claims of his co-defendants. Each defendant has 
a right to stand on the merits of his own cause and to fight his 
own battles. 

VI. The petition is defective for not stating on what ground 
the attachments were sued out. As the defendants have a right 
to contest the claims of the plaintiffs against S. & I. Michael, 
they have a right to know upon what specific ground the plain- 
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tiffs base their right to seize the property of the said Samuel 
and Isaac, otherwise they can not defend themselves. 


LEONARD, Judge, delivered the opinion of the court. 


In Wiggins and others against Strong and others, (2 Johns. 
Ch. R. 144,) Chancellor Kent said: ‘‘This is the case of a 
creditor on simple contract, after an action commenced at law 
and before judgment, seeking to control the disposition of the 
property of his debtor under judgments and executions on the 
ground of fraud. My first impression was in favor of the 
plaintiffs, but, upon examination, I am satisfied that a creditor 
at large, and before judgment and execution, can not be entitled 
to the interference which has been granted in this case. In 
Angell v. Draper, (1 Vern. 399,) and Shirley v. Watts, (3 
Atk. 2,) it was held that the creditor must have completed his 
title at law, by judgment and execution, before he can ques- 
tion the disposition of the debtor’s property ; and in Bennett v. 
Musgrove, (2 Vern. 51,) and in a case before Lord Notting- 
ham, cited in Batch v. Wastoll, (1 P. W’ms, 445,) the same 
doctrine was declared; and so it is understood by the elementary 
writers. (See Mitford, 115; Coop. Eq. Pl. 149.) The rea- 
son of the rule seems to be, that until the creditor has estab- 
lished his title, he has no right to interfere, and it would 
lead to an unnecessary and perhaps a fruitless and oppres- 
sive interruption to the exercise of the debtor’s rights. Unless 
he has a ceréain claim upon the property of the debtor, he 
has no concern with his frauds. On the strength of settled au- 
thorities, I shall accordingly grant the motion for dissolving 
the injunction.”? Afterwards, in Wintringham v. Wintringham, 
(20 Johns. Rep. 296,) the same doctrine was recognized and 
acted upon by the Supreme Court of New York, and we are 
not aware of any case, anywhere, in which it has been held 
otherwise. 

An attaching creditor stands on no better ground than one 
who sues by the ordinary process of the court. The reason of 
the rule is equally applicable to both classes of cases; and so 
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it was expressly decided in the Supreme Court of New Jersey, 
in Melville v. Brown, (1 Harrison, 867.) Let the judgment 
stand affirmed. 


-_———_--23 6 & >-——. 


Drx, Respondent, v. Unton InsurANcE Company, Appellant. 


1. A policy of insurance upon a steamboat contained the usual clause ma- 
king it the duty of the assured, in case of loss or misfortune, “ to use eve- 
ry practicable effort for the safeguard and recovery of the steamboat.?? 
Held, in a suit on this policy, that where by the grounding of the boat, it 
was in immediate danger of being lost or seriously damaged, or it was in 
the highest degree probable at the time that it would be lost or seriously 
damaged unless launched or set afloat, the insurer was liable for reasona- 
ble and proper expenses incurred in good faith by the assured in launch- 
ing and setting the steamboat afloat. 


Appeal from St. Louis Court of Common Pleas. 


The opinion of the court, taken in connection with the in- 
structions set forth below, contains a sufficiently full statement 
of the facts of this case. 

The following instruction, among others, which it is unne- 
cessary to set forth, was asked on the part of the defendant, 
and refused: ‘¢ 2. Expenses incurred by the plaintiff in getting 
his boat off the bar on which she grounded, are not recoverable 
in this action, unless they were indispensable to save her from 
danger of being totally lost. The existence of such danger is 
not proved by showing that the boat, when aground, was in a 
situation to be peculiarly liable to loss, if certain perils assailed 
her ; but it must be shown that some particular peril, threaten- 
ing her destruction, was actually present and apparent, and 
was so immediate and imminent as to make the incurring of 
the expense of getting her afloat a measure of indispensable 
necessity, in order to save her from being totally lost. If, 
therefore, the jury should be of opinion that the plaintiff has 
failed to prove that his boat, as she lay aground, was the sub- 
ject of an actually present and apparent peril, which imme- 
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diately threatened her total loss unless she was got afloat; or if 
they believe from the evidence that the danger to her, if any, 
was future and remote, and depended on the occurrence of 
events which might or might not happen, they will find for de- 
fendant.”’ 

The court then gave the following instructions : 

1. The mere grounding of the boat, though she may have 
been thereby liable to be detained a long time from the prose- 
cution of her voyage, gives the plaintiff no right to recover 
from the defendant the expenses attending her detention, nor 
the expenses of getting her afloat that she might resume her 
voyage. 

2. If the jury believe from the evidence, that the steamboat 
Timour No. 2, through no fault or neglect of its officers or 
crew, grounded at the place and in the manner and at the time 
stated by the witnesses, and that in consequence thereof the 
boat was in immediate danger of being lost or seriously dam- 
aged, or that it was in the highest degree probable at the time 
that it would be lost or seriously damaged unless it should be 
launched or set afloat in the manner stated by the witnesses, or 
by other than the efforts in the power of the officers and the 
crew to make ; and if they further believe that the master and 
owners of the boat, in view of said danger and probability of 
loss or serious damage, in good faith, for the purpose of sav- 
ing said boat or rescuing it from said peril, incurred any of 
the expenses sued for, and said expenses were reasonable and 
proper, under the circumstances, as they then existed, the 
plaintiff is entitled to recover. 

3. Whether it was in the highest degree probable at the time 
that the boat would be lost or seriously damaged, must he de- 
termined by the facts and circumstances as they then existed, 
and not as subsequent events show it would have resulted if 
nothing had been done to the boat. 

4, If the boat, as she lay aground at the time, was not in 
immediate danger of being lost or seriously injured, or it was 
not highly probable that it would be lost or injured, unless 
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other efforts than those of the officers and crew were made to 
rescue said boat, then the plaintiff is not entitled to recover. 


5. By the terms of the policy, in case of a peril such as is 
stated in the foregoing instruction, it is the duty of the assured, 
his agents or assigns, to use every practicable effort for the 
safeguard and recovery of the boat, and the insurer is bound 
to pay all reasonable charges incurred thereby in good faith, in 
the proportion the sum insured bears to the agreed value of the 
property, which, in this case, is one-fourth ; but the insurer is 
not bound to pay for the wages or provisions furnished to the 
officers or crew, while the steamboat was detained, except for 
such extra services, if any, as were rendered by said officers or 
crew in protecting and recovering said boat from said peril. 


6. If the jury find for the plaintiff they can allow nothing 
for the wages of the officers and crew whilst the boat was de- 
tained, except for such extra services rendered by them, if 
any, in protecting and recovering the boat from the alleged 
peril. They can allow nothing for provisions furnished the 
officers and crew during the detention of the boat, nor any of 
the expenses of forwarding the cargo of the boat to its place of 
destination. 


7. If the jury find for the plaintiff, they can not allow the 
plaintiff for the wages of the officers and crew whilst making 
ordinary efforts to get the boat afloat, so that it might resume 
its voyage. If the voyage was abandoned, and afterwards the 
officers and crew were employed in rescuing the boat from said 
peril, then the plaintiff will be entitled to recover for reasona- 
ble wages after said abandonment. 

To the giving of these instructions defendant excepted. 

C. D. Drake and Glover §& Richardson, for appellant. 


I. The grounding of the boat was not in itself a peril insured 
against, when happening in the ordinary course of navigation, 
and without the intervention of any extraordinary cause. (1 
Phillips on Ins. § 1086, p. 617; 3 Kent’s Com, 6th ed., 
323, note b.; Wells v. Howard, 3 Barn. & Adol. 20; Kings- 
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ford v. Marshall, 8 Bingham, 4583 Hazard vy. N. E. Marine 
Ins. Co. 1 Sumner, 218, 228.) 

II. Supposing the grounding to be a peril insured against, it 
would be only the extraordinary operation of that peril that 
would be considered as within the terms of the policy. If the 
boat, in this case, was not the subject, as she lay on the 
ground, of any extraordinary peril, but only that of indefinite 
detention, the underwriter was not responsible for expenses in- 
curred in getting her afloat. (1 Phillips on Ins. § 1086.) 


III. The expenses incurred by respondent were in view of 
apprehended danger of total loss or of serious injury to the 
boat. The second instruction asked on behalf of appellant was 
intended to set before the jury what was considered to be the 
true principles by which they might have distinguished between 
a reckless and unnecessary expense, incurred merely to enable 
the boat to proceed upon her voyage, and a proper and neces- 
sary expense to save the boat from being lost. It was errone- 
ous in the court to refuse that instruction. (Oliver v. Mary- 
land Ins. Co. 7 Cranch, 487, 493.) 


Hudson & Thomas, for respondent, cited the following au- 
thorities: Maryland & Phenix Ins. Co. v. Bathurst, 5G. & 
Jo. 159 ; 2 Arnold on Ins. 993, 994 ; 8 Kent, 324-5; 3 Mas. 
27; 1 Phillips on Ins. § 1049, 1429, 1533 ; Idle v. Boyd, 3 
Moore, 115; 1 Conn. 243; Dacoste v. Newnham, 2 T. R. 
407; 4 Mass. 551. 


RyLanD, Judge, delivered the opinion of the court. 


The questions here involve the correctness of the instructions 
given by the court to the jury, and also the propriety of refus- 
ing those asked by the defendant. 

The suit is brought by the insured to recover his proportion 
of expenses incurred in getting the steamer Timour No. 2 (the 
property insured) afloat. The boat had grounded on a bar in 
the Missouri river. The petition alleges that these expenses 
were necessarily incurred to save the boat from a total loss. 
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The policy contains an express stipulation that the insured, in 
case of loss or misfortune, shall use every practicable effort for 
saving the boat. The terms used are, ‘‘ for the safeguard 
and recovery of the steamboat, and if recovered, to cause the 
same to be forthwith repaired; and in case of neglect or refu- 
sal on the part of the assured, his agents or assigns, to adopt 
prompt and efficient measures for the safeguard and recovery 
thereof, then the said insurers are hereby authorized to inter- 
fere and recover the said steamboat, and cause the same to be 
repaired for account of the assured; to the charges of which 
the said insurance company will contribute in proportion as the 
sum herein insured bears to the agreed value of this policy.” 
There was a trial by jury, and verdict for the plaintiff, and 
judgment accordingly. The defendant brings the case here by 
appeal, and questions the propriety of the instructions of the 
court. These instructions state, in substance, that, to entitle 
the plaintiff to recover, it must be shown that the boat grounded 
without the fault of the officers or crew, and that in consequence 
thereof the boat was in immediate danger of being totally lost 
or seriously damaged unless she was got afloat; and that the © 
master and owners, for the purpose of rescuing the boat from 
this peril, in good faith incurred the expenses, and that the 
Same were reasonable and proper under the circumstances then 
existing. 

From the statement of the facts in proof before the jury, 
there can be no doubt but that the danger of total loss, or of 
very great injury, was so great and imminent, that the master 
and owners, as honest men, were bound, under this policy, to 
take immediate steps to get the boat afloat. They could not, in 
good faith, await until the bar was cut away up to the bow of 
the boat before they began to use efforts to rescue her from the 
misfortune. 

Nor was there a necessity that the boat should be in danger 
of total loss. It is sufficient that the expense was necessarily 
incurred in rescuing the boat from any danger for which the 
underwriters would have been liable. The instructions, then, 
5—voL. XXIII. 
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in our opinion, correctly lay down the law of the case as appli- 
cable to the evidence before the jury. 

The plaintiff states that on the night of the 24th day of Au- 
gust, 1853, while the boat was ascending the Missouri river, 
she ran upon a bar or mud flat in said river, and then and there 
grounded and became stuck thereon, so that it was out of the 
power of the officers and crew of said boat to get her off of said 
bar or flat, although every possible effort was made to do so; 
that when said boat grounded, the river was falling and contin- 
ued to fall until the said boat was entirely out of the water, in 
which situation she remained about three months. The plain- 
tiff states that, in order to save the boat from becoming a total 
loss, it became necessary to launch her and get her again in 
the river, so that she would float ; that some time in the month 
of November, 1853, he caused said boat to be launched for the 
purpose of saving her from becoming wholly lost, and by thus 
acting saved her from destruction. 

The only possible objection to the instructions of the court 
consists in the rather loose way in which they are expressed in 
regard to the peril: ‘‘ The boat was in immediate danger of be- 
ing lost or serzous/y damaged, or that it wes in the highest 
degree probable at the time that it would be lost or serdously 
damaged.’? We do not consider that this objection materially 
affects the merits of the matter in controversy. The facts 
were before the jury, and no one can doubt the imminent dan- 
ger to the boat of total loss or serious damage. Had the boat 
not been launched, in all human probability she must have bro- 
ken in two. There were no means in the power of ordinary 
steamboat machinery, spars and crew, to prevent this breaking, 
in the condition she was placed, when she was launched, in 
order to save her from destruction. ‘‘ Serious damage’’ must 
mean ‘‘ weighty, important damage.’? When we say a man is 
‘¢ seriously wounded,” the idea of probable loss of life comes 
to the mind of the hearer; and though such expressions are too 
loose for grave judicial instructions, yet we can not say that in 
this case any harm was done thereby to the defendant. 
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It did not require a total loss, or imminent danger of a total 
loss, in order to make the assurers or underwriters liable to con- 
tribute to the expenses fairly and bona fide incurred in rescu- 
ing the boat therefrom. 

The proof sustains, in substance, the averments in the peti- 
tion, and we have no doubt the jury were not misled by the 
words ‘‘ serious damage.” Seeing, then, no error calculated 
to affect, in any manner, the merits of the controversy, and 
believing that the law was fairly laid down to the jury, we will 
affirm the judgment; the other judges concurring. 





GrassmucK, Respondent, v. ATWELL & ProneER, Appellants. 


1. The Law Commissioner of St. Louis county can not, in case of an appeal 
from a justice of the peace, where the justice fails to deliver a transcript, 
&c., affirm the judgment appealed from, upon the filing of a transcript by 
the appellee, and a motion made by him for its affirmance. 


Appeal from St. Louis Law Commissioner’s Court. 


This was a suit originally instituted before a justice of the 
peace. Plaintiff obtained judgment, and defendants appealed 
August 25th, 1855. On the 2d day of October, 1855, the 
plaintiff, the appellee, presented the appeal to the Law Com- 
missioner’s Court and moved the court to cause the same to be 
filed, and to affirm the judgment of the justice on the ground 
that the appellants had failed to prosecute their appeal accord- 
ing to law. The court affirmed the judgment upon this motion. 
The defendants made a motion to set aside this affirmance, 
which being overruled, they appealed to this court. 

Bland & Coleman, for appellants, cited 16 Mo. 170; 17 
Mo. 246; Sess. Acts, 1851, p. 242, § 6; R. C. 1845, p. 
670, § 13; Sess. Acts, 1853, p. 4 and 5, § 1. 

Dedman and Lewis, for respondent, cited Sess. Acts, 
1851, p. 242; R. C. 1845, tit. Costs, § 16; 18 Mo. 226; 
15 Mo. 249. 
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Scorr, Judge, delivered the opinion of the court. 


It is an error to suppose that the proceedings on an appeal 
from a justice’s court to the court of the law commissioner, are 
the same as on an appeal from one of the superior courts to the 
Supreme Court. When an appeal is granted to the Supreme 
Court, it is the duty of the appellant to obtain a transcript of 
the proceedings and file it within the time prescribed by law; 
otherwise the appellee may take a copy of the record, present 
it to the Supreme Court, and have the judgment affirmed. All 
this is by statute law. Nothing like these are the proceedings 
on an appeal from a justice’s court to the Law Commissioner. 
The appellant has nothing to do with the transcript in such ca- 
ses. It is made the duty of the justice, within six days after 
an appeal is perfected, to deliver the transcript and other pa- 
pers to the Commissioner, who is required to set the appeal for 
trial on a certain day, which shall not be less than fifteen nor 
more than thirty days from the day of delivering the transcript. 
Now it appears from the record that this was never done; but 
the appellee presented to the court the appeal and prayed that 
it might be filed and the judgment affirmed, because the appel- 
lants had failed to prosecute their appeal according to law. 
This motion was sustained. Now, where is there any authority 
for this? After an appeal is set for trial on the docket and it 
is regularly called, if the appellant fails to prosecute it, then 
the judgment may be affirmed. Where did the appellee get any 
authority to take a transcript, and move to have it filed and the 
judgment affirmed ? 

We adhere to the case of Hunt v. Seen, (16 Mo. 170, ) 
and Boyle v. Skinner, (17 Mo. 246,) which hold that the Law 
Commissioner can not file the papers in a case appealed from a 
justice, and affirm the judgment for the nonpayment of his fee. 

The judgment is reversed, and the cause remanded; the 
other judges concurring. 
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McKintzy, Appellant, v. WILLIAMson, Respondent. 


1. The assignor of a thing in action, assigned for the purpose of making him 
a witness, should not be excluded as a witness, under section 2 of article 
25 of the practice act of 1849, (sess. acts, 1849, p. 190,) where, after such 
assignment, the assignor is entirely divested of interest in the event of the 
suit. 


Appeal from St. Louis Law Commissioner’s Court. 


The only question arising in this case grows out of the rul- 
ing of the court below in excluding a witness offered on the 
part of the plaintiff. 

Plaintiff, McKinley, on the trial, offered as a witness one 
Margaret Johnston, who, being objected to on the ground that 
she was the assignor of the demand sued on, and that she had 
assigned said demand for the purpose of being o witness in the 
cause, stated on her vozr dire ** that she sold and assigned the 
claim to the plaintiff in this cause; plaintiff gave me twenty 
dollars for the claim. I never made any arrangement with the 
plaintiff about it. I went by the direction of plaintiff’s attor- 
ney. I have never refunded the money to the plaintiff, and 
there is no understanding between us about it. In case he 
wins it, I do not expect to have any of the money, and in case 
he loses, I don’t expect to pay any thing. I went to consult 
with the attorney of plaintiff as to how I could get my money, 
before I sold to plaintiff. I afterwards went to the office of 
said attorney in company with the plaintiff, at which time the 
assigninent was made and the money paid; there was nothing 
said about my being a witness until subsequent to the assign- 
ment.” 

The court excluded the witness ; whereupon the plaintiff sub- 
mitted to a nonsuit, with leave to move to set the same aside ; 
which motion having been made and overruled, the case is 
brought here by appeal. 

Bland & Coleman, for appellant, cited Hamilton & Dans- 
ville Plank R. Co. v. Rice, 7 Barb. 157, 161-2; Evarts v. 
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Palmer, Id., 178, 181-2 ; Montgomery Co. Bank v. Marsh, 
3 Selden, 481; 11 Barb. 545-9 ; Hall v. Robinson, 2 Comst. 
293 ; Brig Sarah Ann, 2 Sumn. 206. 


Hart & Jecko, for respondent. 
Scort, Judge, delivered the opinion of the court. 


The point made in this cause is, whether an assignor of a 
chose in action can be a witness for his assignee in a suit by 
the assignee, under the 25th article of the present practice act. 
The first section of the article referred to enacts ‘‘ that no per- 
son offered as a witness shall be excluded by reason of his in- 
terest in the event of the action.”? The second section pre- 
scribes that ‘‘ the last section shall not apply to a party to the 
action, nor to any person for whose immediate benefit it is pros- 
ecuted or defended, nor to any assignor of a thing in action, 
assigned for the purpose of making him a witness.”’ The prior 
clauses of this section show the class of assignors that was de- 
signed to be rendered incompetent as witnesses. Those clauses 
exclude a party to the suit, and those for whose immediate use 
the suit is prosecuted or defended. Having excluded a party, 
it was reasonable that the prohibition should not be evaded by 
merely substituting another plaintiff, the party substituting such 
plaintiff still retaining his interest in the suit. At common law 
an assignor, without recourse against him, was a competent 
witness for his assignee. The witness, in this case, was noth- 
ing more, for she swears that she will be neither a gainer nor 
loser by the event of the suit. As the statute was made to re- 
lax the rule at common law, excluding witnesses on the score of 
interest, it would be against its spirit to give it a construction 
that would exclude witnesses not excluded by the common law. 
If, in a determination not to be outdone, the’ owner of a chose 
in action, growing out of a contract, assigns it effectually in 
order that he may be a witness for its recovery, if he has freed 
himself from all interest in the event of the controversy, he 
may be a witness for his assignee. This seems to be the con- 
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struction of the statute in New York, where it is held that the 
assignor of a chose in action, which is assigned for the purpose 
of making him a witness, is not renflered incompetent to tes- 
tify, if he is not interested in the event of the suit. (Hamil- 
ton & Dansville P. R. Co. v. Rice, 7 Barb. 155.) 

The judgment is reversed, and the cause remanded; the 
other judges concur. 


PARKER, Respondent, v. Evans, Appellant. 


1. An affidavit made before a justice of the peace, under the 4th section of 
the act concerning strays, (R. C. 1845, p. 1039,) by one taking up a stray, 
is no evidence of the facts therein stated in a suit brought by such person 
against one claiming to be the general owner of the stray. 

2. It is not necessary that the taker up of a stray should, in order to acquire 
title under the law concerning strays, keep the animal so'taken up within 
an enclosure for the time limited by law; it is sufficient if he bestows such 
care and attention upon the animal as a prudent and careful man bestows 
upon his own animals of the same kind. ’ 


Appeal to St. Louis Law Commissioner’s Court. 


The facts sufficiently appear in the opinion of the court. 
Reber, for appellant. - 
S. H. Gardner, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


Parker sued Evans before a justice of the peace, for the value 
of a steer. He obtained a judgment against the defendant, 
who appealed to the Law Commissioner’s Court. In the Law 
Commissioner’s Court judgment was again rendered for Par- 
ker, and the defendant appealed to this court. 

Parker claimed title to the steer under the stray law ; the 
defendant claimed him as general owner. On the trisl, the 
plaintiff proved that he posted the steer on 22d February, 
1853. It appeared in evidence that after the posting of the 
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steer, the plaintiff broke him to the yoke and occasionally kept 
him up with‘n his enclosure; but at other times, he suffered the 
steer to run at large with his own and his neighbor’s cattle. 
The parties to this suit were neighbors, living a few miles 
apart. The steer came again into defendant’s possession in 
January or February, 1855. 

The points for our decision arise upon the instructions given, 
and also upon those refused by the court below. The court, on 
the plaintiff’s motion, gave the following instructions: ‘1. If 
the jury believe from the evidence that the steer or ox in ques- 
tion was lawfully in the possession of the plaintiff, and was by 
the defendant unlawfully taken out of his possession and de- 
tained from him after demand made, the plaintiff is entitled to 
such damage as the jury shall believe from the evidence he is 
entitled to by reason of such taking and detention, and plain- 
tiff is entitled to recover the value of said steer as damages.” 
‘¢ 2. If the jury shall believe.from the evidence that the animal 
in question is the property of the defendant, they will, notwith- 
standing, find a verdict for the plaintiff, provided they shall 
believe from the evidence he has complied strictly with the fol- 
lowing requisites, that is to say, that he was a free white per- 
son and a householder ; that he found the said animal as a stray 
on his plantation, and took it up; that within five days after 
he took it up, he went before a justice of the peace of this 
county, and made oath that it was taken up on his plantation, 
and that the marks and brands had not been since altered to 
his knowledge; that at least two disinterested householders 
took an oath that they would fully, fairly and impartially ap- 
praise the same; that they did thus appraise the same, and that 
their appraisement embraced a description of the size, color, 
age, sex, marks and brands of the said stray ; and that the 
justice of the peace entered the said description on his stray- 
book ; that the plaintiff delivered or caused to be delivered to 
the clerk of the county court of St. Louis county a certified 
copy of said entry on the justice’s stray-book within fifteen 
days after the said appraisement ; that the plaintiff, immediate- 
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ly after the appraisement, caused a notice to be set up at three 
of the most public places in St. Ferdinand township, which said 
notice contained a copy of the said entry in the justice’s stray- 
book ; and if the jury shall not find that all the above requisites 
have been complied with, they will find a verdict for the defend- 
ant; and if the jury shall believe from the evidence the plaintiff 
did not take the said stray up on his plantation, or on the plan- 
tation which he occupied, they will find for the defendant.” 

The defendant asked the following instructions, the first of 
which was given, and the other two refused, viz: ‘¢1. The 
jury are instructed that an oath administered by a justice of the 
peace to the appraisers of an estray, that they had, without par- 
tiality, favor or affection, viewed and appraised the steer in 
controversy, is not such an oath as the statute requires the ap- 
praisers to take before they appraise an estray ; and that unless 
they, the appraisers, take an oath before appraising that they 
will fully, fairly and impartially appraise the stray, the taker 
up can acquire no title under the estray law, and the jury must 
find for the defendant.” ‘*2. The affidavit of the plaintiff, 
given in evidence, that he took up a stray at his plantation, is 
no evidence that he did take up the steer in controversy on his 
plantation ; and he can not recover in this suit, without proving 
by other evidence, that he did take him up whilst en his plan- 
tation.”? ‘*3. The jury is instructed that if they shall find 
from the evidence that the plaintiff took up the steer in contro- 
versy as a stray, ard within one year next after the time of 
taking him up, voluntarily suffered him to go at large in the 
range without any enclosure, he can not claim any title to the 
steer under the law concerning strays.” 

The first section of the act concerning strays, (R. C. 1845, 
p- 1838,) is as follows: ‘* No person shall take up any un- 
broke animal as a stray between the first day of April and the 
first day of November, unless the same be found within his 
lawful enciosure; nor shall any person, at any time, take up 
any stray unless it be found on his plantation.” 

The proof in this case shows that this animal was taken up in 
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February, and that he was broken to the yoke afterwards by 
the plaintiff and his employees. But the court below, in lay- 
ing down the requisites to be attended to and to be done by a 
person before such person can acquire title to an estray, omit- 
ted to mention this in regard to the time in which, by the stat- 
ute, a person can take up a stray. If the animal be unbroke, 
unless it be found within the lawful enclosure of the person 
taking up, it is not allowed to be taken up as a stray between 
the first of April and the first of November. Here, the partic- 
ular times specified in the statute were omitted to be laid down 
in the instruction given for the plaintiff. This omission was 
purely accidental, no doubt, for the proof abundantly estab- 
lished the taking up between the first of November and the first 
of the succeeding April—the time allowed for such acts by the 
Statute. 

As the judgment below has to be reversed upon another 
ground, this defect in the plaintiff’s instruction is pointed out, 
that it may be avoided in the next trial. The first instruction 
given for the plaintiff also had better be altered, so as to do 
away with the objection urged against it, on the ground of re- 
ferring to the jury a matter of law, such as ‘if the steer was 
lawfully in plaintiffs possession” and ‘‘ unlawfully taken out” 
by defendant. These two objections are noticed by this court 
out of much caution, in order that plaintiff’s counsel may avoid 
them on the next trial. 

The second instruction asked by defendant ought to have 
been given to the jury by the court. The affidavit of the taker 
up is a material fact, but it does not establish another material 
fact in plaintiff’s title—the fact of taking up the stray on 
plaintiff’s plantation. The affidavit of the plaintiff, required 
under the stray law, will not be proof of the fact of the taking 
up of the stray on plaintiff’s plantation; other proof of this 
material and important fact is necessary, and must be adduced 
in order to make title in the taker up. The refusal to give this 
instruction is error. The court instructed the jury that they 
must believe from the evidence that the stray was taken up on 
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the plantation of the plaintiff; this was very proper; and had 
they been informed that the plaintiff’s affidavit was not evidence 
of this fact, there would have been no error. But as it ap- 
pears from the record otherwise, this court must reverse the 
judgment. 

The main question, and, no doubt, the only one considered 
of any importance below, arises on the refusal of the court to 
give the defendant’s third instruction. This court can not con- 
sent to the doctrine contended for by the defendant’s counsel, 
that the chief duty of the taker up is to keep the stray in custody. 
Such a doctrine would at once defeat the ends of this whole- 
some and necessary law. The costs and charges for taking up 
and keeping the stray in enclosures, and expenses of feeding 
and attending to such animal, would very soon amount to the 
value of the animal ; and’ no man would hunt for or endeavor 
‘to find what would cost him the full value, or more than the 
value, when found; and few would be willing to take up and 
keep estrays under such circumstances. 

In this country, between the first of April and first of Novem- 
ber, generally, the seasons are such that most of the animals 
that run'in the range make out to live. There is no necessity 
for such to be taken up. In the season between the first of 
November and first of April, animals require the food of the 
husbandman; they must be fed from the master’s field and crib. 
Then the law permits the stray animal to be taken up and fed 
and taken care of like the other animals and stock of the taker 
up; and when the spring returns and the range becomes good, 
then the taker up permits his own and the stray to feed together 
in the range. There is no necessity to keep such stray up in 
stables and pens or fields. When they fare as the taker up 
permits his own to fare, that’ is sufficient. The ox knows 
his master’s crib, and generally on the approach of winter 
returns to it; and the prudent husbandman often casts his eye 
over his stock in the range, and often reminds them of his care 
by a handful of salt. 

Nothing more is required of the taker up than to use such 
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care and bestow such attention on the stray animal as a pru- 
dent and careful man bestows upon his own animals of the same 
kind. There was no error, therefore, in refusing the defend- 
ant’s third instruction. The judgment below must be reversed 
for the error committed by refusing to give the defendant’s 
second instruction. The other judges concurring, the judg- 
ment is reversed, and the cause remanded. 


—--*+204e+> 


Kick, Respondent, v. Merry, Appellant. 


1, An agreement to reward a public officer, a policeman, for doing that 
which it is his duty by Jaw to do, is void as against public policy. 


Appeal from St. Louis Law Commissioner’s Court. 


This was a suit to recover upon a contract, set forth in the 
petition as follows: ‘* That in consideration that the plaintiff 
would use-his utmost diligence in aiding and assisting to ap- 
prehend one G. W. Morrison, charged with the crime of larce- 
ny, and aid in bringing him, the said Morrison, to trial, for the 
said crime, he, said defendant, would give to said plaintiff one 
half of whatever amount might be recovered from said Morri- 
son, at the suit of the State of Missouri against him, said Mor- 
rison, upon said charge of larceny, as aforesaid.” 

The ccurt below found the following to be the facts proved 
upon the trial of this cause: ‘* That on or about the 9th day of 
May, 1854, the defendant was knocked down and robbed of a 
large amount of money, about $290, by one G. W. Morrison, 
. in the city of St. Louis; that the defendant agreed with the 
plaintiff, that if he, the plaintiff, would procure the arrest of 
the said Morrison, and if he, the said Morrison, should be con- 
victed of the robbery, he, plaintiff, should have one half of the 
money that might be found upon the person of the said Morri- 
son. The plaintiff thereupon set about ferreting out the said 
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Morrison, and shortly succeeded in arresting him, and found 

upon his person $215 of the money; that the said Morrison 

was convicted of the offence in the St. Louis Criminal Court, 

and sentenced to the penitentiary, and the said $215 were or- 

dered by the Criminal Court to be delivered by the county mar- 

shal to the plaintiff or his representative ; that, at the time he 

made the arrest, the said plaintiff was acting as, and holding 

the office of, captain of the day police of the city of St. Louis, 

receiving a stated salary from said city for his services ; that 
the defendant did not know the said Morrison, nor his where- 

abouts at the time of making the agreement as stated; that he 
furnished the plaintiff with a description of Morrison’s person, 
who thereupon searched for him, arrested him, and took him to 
the room of the defendant at the Virginia hotel, who recognized 
him as the person who had knocked-him down, and taken his 
money ; that he arrested him merely upon the representation 
and description of the defendant, without any warrant.” 

The court, on this finding of facts, declared the law to be 
that the plaintiff is entitled to recover, and that the amount of 
his recovery ought to be the half of $215, the amount found 
upon Morrison’s person. 





Judgment was accordingly given for the plaintiff for $107 50. 
A motion for a review having been made and overruled, the case 
is brought to this court by appeal. 


S. 4. Bennett, for appellant. 
I. There is a material variance between the contract stated 
in the petition and that found by the court. 


II. The contract stated in the petition, as well as that found, 
is void, and can not be enforced against the appellant for one or 


contract to pay the plaintiff for services which it was his official 
duty to perform, and for which he was compensated by the 
city. 2. It is against public policy. (Pool v. City of Bos- 
ton, 5 Cush. 219 and cases cited. ) 








































both of two reasons: 1. It is without consideration, being a >) 
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Ill. That it is the duty of police officers to make arrests in 
many cases without warrants, see State v. Roberts (15 Mo. 
Rep. 28). 

Hart § Jecko, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This action can not be maintained. It is a principle of the 
common law that an officer ought not to take money for doing 
his duty. Hawkins says, ‘‘if once it should be allowed that 
promises to an officer, to pay more for his services than the law 
allows, could sustain an action, the people would quickly be 
given to understand how kindly they would be taken, and happy 
would that man be who could have his business well done without 
them.”? (1 Hawk. ch. 68,§4.) This is an ancient principle, and 
it has been steadily adhered to as being necessary to save the 
community from extortion and oppression. Once allow an offi- 
cer to contract for extra compensation for the discharge of his 
duty, and bribery would become the means by which alone the 
laws could be executed. Chancellor Kent says that every sea- 
man is bound, from the nature and terms of his contract, to do 
his duty in the service, to the utmost of his ability ; and there- 
fore, a promise made by a master, when the ship is in distress, 
to pay extra wages, as an inducement to extraordinary exertion, 
is illegal and void. (3 Kent’s Com. 185.) In the jcase of _ 
Hatch v. Mann, (15 Wend. 44,) the court of errors in New 
York held, that a constable or other ministerial officer, the fees 
for whose official services are préscribed by law, can not main- 
tain an action on a promise of extra compensation for extra 
services, although services beyond what could legally be re- 
quired are rendered by the officer. In Mitchell v. Vance, (5 
Mon. 529,) the court maintained that a bond executed for the 
purpose of inducing a constable to do that which, by the duties 
of his office, it was incumbent upon him to do and as such, was 
not binding. In the case of Calligan v. Hallet, (1 Caine’s 
Reps. ) it was held, that a contract with a pilot to assist a ves- 
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sel in distress, for a certain sum to be paid, is absolutely void. 
The court observed: ‘‘it being made the duty of the pilot to 
assist the defendant’s vessel, it was oppression in them to exact 
the stipulation in question. It would lead to abuses of the 
most serious nature, if such contracts, formed on such con- 
siderations, were held to be legal.”” The case of Gilmore v. 
Lewis, (12 Qhio, 281, ) holds: ‘‘ That it is an indictable of- 
fence, in public officers, to exact and receive any thing more, 
for the performance of their legal duty, than the fees allowed 
by statute. A promise to pay them extra compensation is ab- 
solutely void. A reward offered for the apprehension of a 
thief, and the recovery of the money stolen, can not be claimed 
by a constable who arrests the thief by virtue of a warrant de- 
livered to him for that purpose.” In the case of Pool v. The 
City of Boston, the court decided that ‘‘ a watchman of the city 
of Boston, who, while in the discharge of his duty, as such, 
discovers a person setting fire to a building, and prosecutes him 
to conviction, is not entitled to claim a reward offered by the 
city government for the detection and conviction of an incen- 
diary. 

The ordinance regulating the police department of the city of 
St. Louis, section 21, prescribes that ‘‘ the members of the de- 
partment shall not engage in any business which may withdraw 
their attention from their police service or unfit them for the 
duties required of them.” The plaintiff was captain of the day 
guard. It is made the duty of the privates of the police de- 
partment to obey punctually, and to the best of their ability, the 
orders of the captains of the city guard. They are required, to 
the best of their ability, to preserve order, peace and quiet 
throughout the city. The members of the city guard may en- 
ter any house, enclosure or other place, where a breach of the 
peace or crime, or breach of ordinance, has been or is being 
committed, and arrest the offender. The arrest, in this case, 
was lawful, without a warrant. (State v. Roberts, 15 Mo. 
28.) The arrest was lawful by the common law, without war- 
rant. Under the circumstances, the officer has no right to in- 
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sist that he acted as an individual in his private capacity. The 
case falls within the mischief of the rule of the common law 
which prohibits an officer from taking a reward as an induce- 
ment to do his duty. He received a stated salary for his ser- 
vices. The services rendered were within the duties of his 
office. All his energies had been devoted to the service of the 
city. Under such circumstances, to permit an officer to stipu- 
late for extra compensation for services to which the public was 
entitled, would lead to great corruption and oppression in office. 
It would follow that whenever a crime was committed, instead 
of speedy efforts for the arrest of the offender, there would be 
@ holding back, in the hope that there would be a reward given 
for his apprehension. If once a habit of taking a reward is 
introduced, nothing will be done unless the service is previously 
purchased by extra pay. The other judges concurring, the 
judgment will be reversed. 


——_?+-230eo——— 


DEAN, Defendant in Error, v. McFaut e¢ al., Plaintiffs in 
Error. 


1. Where partners, commission merchants, receive a consignment of goods 
for sale, and a dissolution of the partnership afterwards takes place be- 
fore the goods are sold, and they are turned over to, and are sold by, the 
partner continning in the business, the outgoing partner is not exonerated 
from his liability to the shipper by the mere fact that a special notice of the 
dissolution of the partnership was sent to such shipper, containing also a 
statement that the goods of the shipper were left in the hands of the con- 
tinuing partner. 


Error to St. Louis Law Commissioner’s Court. 


This was a suit to recover of defendants, Mogridge & Mc- 
Faul, the value of certain barrels of oil shipped by plaintiff to 
the firm of Mogridge & McFaul. The facts sufficiently appear 
in the opinion of the court. 

Lord, for plaintif in error. 

Whittelsey, for defendant in error. 
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Ryanp, Judge, delivered the opinion of the court. 


The only question in this case is, whether the court erred in 
excluding the evidence of the contents of notice of dissolution 
of the partnership of Mogridge & McFaul to the plaintiff. 
There is nothing in this question ; for if the evidence had been 
admitted, it could not have changed the result, and, of course, 
its exclusion is no ground for reversal. 

The oil had been shipped to the firm of Mogridge & McFaul 
in April, 1853 ; was received by them for sale on commission. 
In June following, McFaul, upon a dissolution of the partner- 
ship, retires from the firm, leaving the oil with his former part- 
ner, Mogridge, unsold. Notice of the dissolution of the part- 
nership is published, and written notice sent by mail to plaintiff. 
McFaul contends that this notice absolves him from his pre- 
vious liability to plaintiff on account of the oil. Now we say, 
no matter what his notice contained, that alone would not ex- 
onerate him. He, as one of the firm, had received the goods 
of the plaintiff to sell on commission ; and it is not competent 
for him afterwards to slip out of his firm, and, by notice to his 
customers and creditors, slip out of liability at the same time, 
without any understanding on the part of such creditors or 
customers to that effect. Therefore, no matter what the notice 
contained, it could not have changed the result in this case. 

The evidence was given below without any objection: no- 
thing is saved on the record in regard to it. Let the judgment 
ment be affirmed ; the other judges concurring. 


GILLETT, Respondent, v. WimER e¢ al., Appellants. 


1, Where the facts in evidence will warrant it, itis proper to instruct a jury 
that they are authorized to reject the whole of the testimony of a witness 
who has wilfully sworn falsely with regard to any material fact. 


6—vVOL. XXIII. 
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Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 

P. E. Bland, for appellants, cited State v. Mix, 15 Mo. 
153 ; Dunlap v. Patterson, 5 Cow. Rep. 243; 1 Devereux, 
508 ; Newell v. Wright, 8 Conn. 323; The Santisima Trini- 
dad, 7 Wheat. 283; The Nereide, 9 Cranch, 416-17. See 
also Keiser et al. v. Moore, 14 Mo. 28, 83. 

Knox & Kellogg, for respondents, cited State v. Anderson 


(19 Mo. 245). 


Rytanp, Judge, delivered the opinion of the court. 


The only question considered material in this case is the one 
arising from the refusal of the court below to give the follow- 
ing instruction asked for by the defendants: ‘‘ If the jury be- 
lieve from the evidence that the witness (Cross) wilfully testi- 
fied falsely with regard to any material fact, they are author- 
ized to discard the whole of his testimony.”” From the record, 
we see that there was but one witness for the plaintiff, the wit- 
ness Cross ; and that his testimony was contradicted by other 
witnesses, on the part of the defendants. So the instruction was 
not merely an abstract one, but was authorized by the evidence. 
Was it lawful, then, to give it? This question was before this 
court in the case of the State v. Mix, (15 Mo. 153,) and a 
similar instruction was decided to be proper, and that it was 
error to refuse to give it. The decision in this case of the 
State v. Mix we consider as declaratory of principles well 
established, and therefore the court below erred in refusing to 
give the jury the instruction. 

It has been said, that, if witnesses concur in proof of a mate- 


" rial fact, whatever may be the other contradictions in their tes- 


timony, they ought to be believed in respect to that fact. That 
position may be true under circumstances ; but it is a doctrine 
which can be received only under many qualifications, and with 
great caution. If the circumstances respecting which the tes- 
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timony is discordant be immaterial, and of such a nature that 
mistakes may easily exist, and be accounted for in a manner 
consistent with the utmost good faith and probability, there is 
much reason for indulging the belief that the discrepancies 
arise from the infirmity of the human mind, rather than from 
deliberate error. But where the party speaks to a fact in respect 
to which he can not be presumed liable to mistake—as in rela- 
tion to the country of his birth, or his being in a vessel on a par- 
ticular voyage, or living in a particular place,—if the fact turn 
out otherwise, it is extremely difficult to exempt him from the 
charge of deliberate falsehood. Courts of justice, under such 
circumstances, are bound, upon principles of law and morality 
and justice, to apply the maxim, fal/sus in uno, falsus in om- 
nibus. What ground of judicial belief can there be left when 
the party has shown such gross insensibility to the difference 
between right and wrong, truth and falsehood? (The Santi- 
sima Trinidad, 7 Wheat. 338-9, per Story, J.) We think 
that, in order to enable the jury to understand their rights and 
privileges, and do justice to the parties, wherever the testimony 
calls for such an instruction, the courts ought to give it. The 
jury are to weigh the evidence, the manner of detailing it by 
the witnesses, and to give it such credence as in their opinion 
it deserves. We do not say that it would be error for the court 
below to refuse to instruct a jury in such cases to reject the 
testimony of the witness entirely. Such instruction had better 
never be given ; but it is the duty of the court to let the jury 
weigh the evidence, and to advise or instruct them that they are 
authorized to reject or to believe such portions of it as, in their 
minds, accord with the truth. It is for the jury to believe or 
disbelieve—the court can not tell them how much. 

In this case, there being a contradiction of the only witness | 
for the plaintiff, and that, too, in a matter material to the mer- 
its of the controversy between the parties, the court ought to 
have given the instruction asked for by the defendants. The 
judgment below is reversed, and the cause remanded ; the other 
judges concurring. 
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Wise, AssicNer or Evsank, Appellant, v. St. Lovurs Marine 
INsuURANCE Company, Respondent. 


1. A policy of insurance, made in the name of a particular person, will not 
cover and protect the interest of any person other than the one named in 
the policy as the assured, unless the words “for whom it may concern,’ 
or other equivalent words, indicate that it is intended that the interest of 
shch other person should be covered by the same; nor can a custom or 
usage be shown contravening this rule of law. 


Error to St. Louis Court of Common Pleas. 


This was a suit on a policy of insurance, dated January 1st, 
1853. The policy covered the usual perils, and contained the 
following clauses: ‘‘ This policy of insurance witnesseth, that 
the Marine Insurance Company of St. Louis do by these pre- ° 
sents cause Mr. Samuel L. James to be insured, lost or not 
lost, to the 31st day of December, 1853, on all shipments of 
merchandise, the property of the assured, at and from places 
within the United States, direct to St. Louis, on good ships 
and vessels by sea, good steamboats on lakes and rivers, good 
canal boats on canals, and by railroads over land: the assured 
to notify this company of every such shipment as soon as ad- 
vised thereof, specifying invoices and aggregate amount. ” 
‘¢ No shipment from St. Louis will be covered by this policy 
until reported to and accepted by this company. This policy 
will also cover all consignments to the address of the assured, 
whereon insurance may be required, either by endorsement on 
bill of lading, or by letter per mail previous to or at the time of 
shipment, the assured to notify this company of every such 
shipment as soon as known to him.” ‘* This policy will cover 
any other shipment only when specially applied for and ac- 
cepted by endorsement hereon.”” This policy was made a part 
of the petition. 

The plaintiff, after setting forth in his petition the making 
of the policy, &c., proceeds as follows: ‘* The plaintiff further 













































MARCH TERM, 1856. 





Wise, Assignee of Eubank, v. St. Louis Marine Ins. Co. 





states, that on or about the first day of April, 1853, the said 
James, acting for the plaintiff’s assignor, Cornelius Eubank, 
made a shipment of merchandise, the property of said Eubank, 
upon a good steamboat, the steamboat Georgia, at the said 
port of St. Louis, to be thence conveyed and transported to 
Council Bluffs, a town on the Missouri river ; that at the time 
when said shipment was made, said James, acting for said Eu- 
bank, notified the said defendant of said shipment, and spe- 
cially applied for insurance thereon for the said Eubank, which 
application was then and there accepted; and it was then and 
there agreed by and between said James, so acting as afore- 
said for said Eubank and the said defendant, that said insu- 
rance should be made and perfected by the same being entered 
and endorsed in said James’ policy aforesaid, for the said Eu- 
bank, and it was agreed that the costs and expenses of said in- 
surance should be placed in said James’ regular insurance ac- 
count with said defendant, and be charged and collected of and 
paid by said James, the same as if the said merchandise so in- 
sured had been the property of said James, although it was well 
understood at the time of the contracting as aforesaid that the 
said property so insured belonged to said Eubank, and that the 
said insurance was his, and for the benefit of him, the said 
Eubank. The plaintiff further states that thereupon the en- 
dorsement of said insurance was made upon said James’ policy, 
and the risk taken by the said defendant ; and said defendant 
then and there agreed, and for the consideration of $184, paid 
or to be paid by said James to said defendant, did then and 
there insure said property of said Eubank, for him the said 
Eubank, against the perils aforesaid in said policy mentioned. 
The plaintiff further states that the manner aforesaid of the 
making of said insurance was according to long continued cus- 
tom of said defendant in such like cases.” Plaintiff then 
states the value of the merchandise claimed to be covered by the 
policy, to-wit, $7372, and its loss by a peril insured against. 

To this petition defendant demurred, and assigned as grounds 
of the demurrer, ‘1st. The petition does not show facts suf- 
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ficient to constitute a cause of action in the plaintiff; 2d. The 
petition does not show any contract with plaintiff or with plain- 
tiff’s assignor ; 3d. It does not show that said written policy 
of insurance was made with plaintiff’s assignor or for his ac- 
count, but, on the contrary, with one James ; 4th. There is no 
written contract or liability shown from defendant to said Eu- 
bank upon which the action can lie in law.” 

The court sustained the demurrer, and rendered judgment 
thereon for the defendant. Plaintiff appealed to this court. 

Krum & Harding, for appellant. 

I. By the clause in the policy, which is in the following 
words, ‘‘ this policy will cover any other shipment only when 
specially applied for and accepted by endorsement hereon,” 
there is an agreement on the part of the respondent that the 
policy should cover all shipments, without regard to ownership, . 
which might be specially applied for and accepted by endorse- 
ment as aforesaid. The limitation as to the property being 
‘¢the property of the assured” is confined to only one class of 
risks. It evidently does not apply to that class which is next 
named, viz., consignments to the address of the assured ; nor to 
that class of which the risk in question was one, viz., a risk on 
property not belonging to the assured ; but which, by custom 
among underwriters on risks on the western waters, and by 
force of the fair interpretation of the above clause in the policy, 
belongs to some other person for whom the assured was the 
broker or factor. 

II. Every usage of a particular trade which is so well set- 
tled, or so generally known, that all persons engaged in that 
trade may fairly be considered as contracting with reference to 
tt, is considered to form part of every policy designed to pro- 
tect risks in such trade.. (1 Arnould on Insurance, 66, 69.) 

III. The clause above quoted is equivalent to the words, ‘¢ or 
whom it may concern.” It contemplates’ the securing of the 
interest of other persons besides James, and this case is there- 
fore not similar to the case in 8 Metc. 348. 

IV. Under our present system of practice, the suit can not 
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be brought in the name of an insurance broker or of the assured 
to the use of the real party in interest ; but it must be brought 
in the name of the latter. (Art. 3, sec. 1 Prac. Act, 1849.) 

V. The court below therefore erred in sustaining the de- 
murrer to the petition, and should have allowed plaintiff to make 
proof of the usage, if the construction of the clause aforesaid, 
taken in connection with the present method of bringing suits, 
were not sufficient to give the plaintiff the right to sue in his 
own name, independent of such proof. 

J. 4. Kasson, for respondent, cited, 1 Taunt. 115; 1 Phil. 
on Ins. §§ 879-80 ; Kaines v. Knightly, Skin. 54; Leslie v. 
La Tone, 12 East. 358; Dix v. Dix, 5 Pick. 88; Stackpole 
v. Arnold, 11 Mass. 27; Finney v. Bedford Ins. Co. 8 Metc. 
348 ; 1 Arnould on Ins, 64. 


Scort, Judge, delivered the opinion of the court. 


It is a rule of law that, if an insurance is made by a person 
in his own name only, without any indication in the policy that 
any other is interested, it can be applied only to his own pro- 
per interest in the subject, or his interest as trustee, or in some 
other way. (1 Phil. on Ins. 210.) Thus it was held that, 
where a part owner of a vessel, or its outfits, effected insurance 
thereon in his own name only, and there was nothing in the 
policy which indicated that the interest of any other person was 
secured thereby, an action on the policy could not be main- 
tained in the name of all the owners, upon parol proof that such 
part owner acted as their agent for effecting insurance, and this 
was known to the underwriters, and the insurers agreed to in- 
sure for them all. (Finney v. Bedford Com. Ins. Co. 8 Mete. 
348.) So, in the case of Graves & Barnwell v. Boston Ma- 
rine Ins. Co. (2 Conn. 418,) it was held that a policy in the 
name of one joint owner ‘‘ as property may appear,” without 
a clause stating the insurance to be for the benefit of all con- 
cerned, does not cover the interest of another joint owner. In 
the case of Kemble v. Rhinelander, (3 John. Cases, ) Judge 
Kent said: ‘‘ The declaration in the policy that the insurance 
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was for the account of M., was equivalent to saying that the 
cargo was his property.” 

In policies, the insured may be described in such way that 
any person may be comprehended and become entitled to the 
contract by proving that he was the party intended by the poli- 
cy. Various forms of expression are adopted for this purpose. 
In England a broker insures as well in his own name as in the 
name of all persons whatsover, to whom the same may in any 
way appertain. We are told the same form is frequently used 
in the United States, as well as a more compendious one, in 
which the party taking the policy is insured for himself and 
‘¢ whom it may concern.”” A policy made in the name of a 
particular person, ‘‘ for whom it may concern,” or any equiv- 
alent clause, will be construed to protect the interest of the 
party or parties intended at the time the policy is made, who 
have authorized it or made it theirs by subsequent adoption. 
(1 Phil. on Ins. 210.) 

In the case under consideration, the policy contains no clause 
nor any words indicative that the interest of any other person 
than of him named in the contract, was intended to be covered 
by it. The argument that the clause in the contract, by which 
it is stipulated that ‘‘ this policy will cover any other shipment 
only when specially applied for and accepted by endorsement 
hereon, ” was equivalent to the words ‘‘ for the owners” or 
‘¢ for whom it may concern,” and would authorize proof that 
the plaintiff’s assignor was the party for whose benefit the poli- 
cy was intended, loses sight of the rule stated above, that in- 
surance made by a person in his own name only, without any 
indication in the policy that any other is interested, can be ap- 
plied only to his own proper interest. The clause, to which 
allusion has been made, must be construed in reference to this 
rule, and can be extended only to interests owned by the per- 
sons named. It is not necessary to give the clause the force 
contended for, in order that it may have effect. This suit not 
having been instituted in the name of the party with whom the 
contract was made, it can not be ascertained whether he had 

















MARCH TERM, 1856. 





Lackey v. Seibert. 





such an interest in the goods as would warrant a recovery for 
their loss. 

The rule against the admission of parol evidence to explain 
written contracts, is inflexible. Custom can not sanction a 
violation of law. Where a policy of insurance was executed in 
blank, as thus, ‘‘ A. B., on account of » do make 
insurance,”’ it was held that parol evidence of the usage of un- 
derwriters and of mercantile understanding, for the purpose of 
giving construction and meaning to the policy, was inadmissi- 
ble. (Turner v. Burrows, 5 Wend. 541.) A distinct addi- 
tional, independent stipulation, not comprehended or covered 
by the language of the policy, can not be introduced into it by 
usage. (Phil. on Ins. 100.) 

The plaintiff not having proceeded on the assumption that 
there was any mistake or fraud in writing the original policy, 
or in making the endorsement thereon, the satisfactory proof of 
which facts, or either of them, would bea ground for reforming 
the contract so as to make it agreeable to the intention of the 
parties, we are relieved from any inquiry in relation to that 
matter. (2 Cranch, 419.) So, as this suit has not been 
brought in the name of the party mentioned in the policy, we 
are precluded from any inquiry as to the extent of his interest 
in the cargo, whether it was such as would entitle him to re- 
cover, or how much. 

The judgment is affirmed; the other judges concur. 








Lackey, Respondent, v. SEIBERT AND OTHERS, Appellants. 


1. The Law Commissioner of St. Louis county has the authority to issue 
writs of attachment against the property of persons sued in his court. 

2. The levy of a writ of attachment upon land creates a charge or lien from 
the moment of the levy; a sale therefore, under an execution issued upon 
the judgment against the defendant in the attachment, relates back to the 
time of the levy, and passes the title to the purchaser, unaffected by any en- 

cumbrances created or conveyances made subsequently to such levy. 
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3. The requisites of a levy of a writ of attachment upon real estate. Prima 
facie, it should be presumed that a writ of attachment was levied as early 
as the date under which the return is made. 

4. Where there has been a personal service of a writ of attachment upon the 
defendant, the attachment will not, it seems, be defeated as against subse- 
quent purchasers, by a failure of the officer making return to state in his 
return the fact that notice of the attachment has been given to the actual 
tenants, and the names of those tenants. 


Appeal from St. Louis Land Court. 


This was an action in the nature of an action of ejectment to 
recover possession of a lot in the city of St. Louis. 

The answer denies the title of, plaintiff, and asserts title in 
August Seibert, the principal defendant, under whom the other 
defendants were holding as tenants. Both parties claim title 
under Eugene Riehl. The title of the plaintiff is based upon 
the following facts shown in proof on the trial : 

On the 6th day of February, 1854, Lackey filed in the office 
of the Law Commissioner of St. Louis county a petition against 
Eugene Riehl, demanding one hundred dollars ‘‘ on account of 
services rendered in selling certain real estate according to ver- 
bal agreement.” To this petition there was appended an affi- 
davit, by Lackey, and a bond, such as are used in cases of at- 
tachment issuing out of the Circuit Court. Thereupon, on the 
same 6th day of February, 1854, there went forth from the Law 
Commissioner a writ, under his seal and sign manual, addressed 
to the marshal of St. Louis county, directing him to ‘‘ attach 
Eugene Riehl by all and singular his lands and tenements, 
goods, chattels, &c., and to summon said Riehl to appear be- 
fore the Law Commissioner’s Court on the first Monday of 
April,” etc. The return on this writ, as appears on the rec- 
ord, is in the following terms: 

‘¢ Executed this writ by delivering a true copy of the same 
and petition to the within named defendant, and by attaching 
(at the request of the plaintiff) the following described real 
estate as the property of said defendant [describing the prop- 
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erty in dispute]. St. Louis, February 6, 1854. David Bayles, 
marshal. By Heriry McMeins, deputy.” 

Judgment by default was rendered against the said Riehl 
April 11th, 1854; and the lot in controversy was levied on 
under an execution issued May 1st, 1854, and sold to Lackey. 
The marshal’s deed conveying the said lot to Lackey is dated 
May 25th, 1854, and the consideration expressed is ninety dol- 
lars. The regularity of the proceedings, under the judgment 
and execution, was not called in question. The defendant, 
August Seibert, claimed title to the lot in controversy as a pur- 
chaser for value, without notice, under a deed from Eugene 
Riehl and wife. This deed is dated March 3d, 1854, and the 
consideration expressed therein was two thousand dollars. 
There was no evidence tending to throw doubt upon the bona 
fides of this transaction; nor to prove actual notice to the pur- 
chaser, Seibert, of any adversary claim on the part of Lackey, 
further than the pendency of the attachment suit against Riehl 
above referred to. 

Plaintiff proved that he had demanded of defendants posses- 
sion of the premises claimed in this suit, and that such demand 
had been refused. 

The court below, on the plaintiff’s motion, gave the two fol- 
lowing instructions: ‘‘1. 1f the property in question was at- 
tached at the suit of Hugh Lackey against Eugene Riehl, on the 
6th of February, 1854, before the Law Commissioner’s Court 
of St. Louis county, and the said property was sold under an 
execution against the said Riehl in the said cause, and said 
Lackey became the purchaser thereof at said sale as shown by 
the deed from Bayles as marshal, then Lackey, under said deed, 
became the purchaser and owner of all the right, title and in- 
terest which the said Riehl had in and to said property on the 
6th day of February, 1854.7 ‘‘2. The deed of Riehl and wife 
to Seibert is subject to the suit by attachment of Lackey 
against Riehl ; and the title under a judgment, execution, and 
sale in said suit, is a better title than the conveyance made sub- 
sequently to the attachment by Riehl and wife to Seibert.” 
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The court below refused the following instruction asked by 
defendants : 

‘¢If the jury believe from the evidence that the deed from 
Eugene Riehl to August Seibert, read in evidence, is genuine, 
the title of Seibert is a better title than that shown by the 
plaintiff, and in that case the jury should find for the defend- 
ants.” 

Exceptions were duly taken by defendants. 

R. M. Field and Kribben, for appellants. The real ques- 
tion here is, whether, in the proceedings in the suit by attach- 
ment before the law commissioner, the plaintiff in that suit ac- 
quired a den effectual to overreach the title of the defendants, 
and this question may properly be subdivided as follows : 1st. 
Had the law commissioner authority under the law to issue a 
writ of attachment against the real estate? 2d. Supposing such 
general authority to exist, were the actual proceedings in this 
case effectual to bind the estate ? 

I. The argument of the respondent has been that the Law 
Commissioner’s Court, having been constituted a court of rec- 
ord, by the act of 1851, (Sess. Acts, 1851, p. 241,) is au- 
thorized, as a court of record, by section 1, of article 1, of 
the general practice act, (R. C. 1845, p. 804,) to issue the 
statutory writ of attachment against real estate on the appli- 
cation of a suitor. This construction overlooks the exception 
contained in that section, and the prohibition contained in the 
second section of the act referred to; and is subject to the fol- 
lowing objections : 

ist. By the common law, the authority of courts of record 
to issue writs of attachment against real estate did not exist. 
No such process was known. The custom of London author- 
ized the attachment of debts; and beyond this, nothing like 
our present process of attachment was known to the English 
law. It is certain that this peculiar process of attachment was 
not incident to courts of record by the common law. 

2d. The powers of courts of record are defined with great 
pains and particularity by the legislature, in 72 sections of the 
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act in relation to courts. (R. C. 1845, tit. Courts—judicial 
powers.) This act certainly confers no power on these courts 
to issue a writ of attachment against real estate. 

3d. A construction of the law to the effect that every court 
of record, as such, has authority to issue the statutory writ of 
attachment against real estate, leads to manifest absurdity. 
All the county courts, the courts of probate, the criminal courts, 
this Supreme court, and perhaps other courts, are constituted 
courts of record. Itis agreed on all hands that none of these 
courts possess the power in question. 

4th. The general practice act of 1845 was not intended to 
confer authority on all courts of record to issue attachments, 
but simply to prescribe a rule of practice for courts of record 
having such authority. The particular clause of the statute 
relied on by the other side, therefore, amounts only to saying 
that the mode of commencing suits in courts of record is two- 
fold, by summons and by attachment. 

6th. The same general practice act of 1845, in its second 
section, provides that a declaration shall, in the first instance, 
be in all cases filed in the clerk’s office. But the Law Commis- 
sioner had no clerk. The construction of the law adopted by 
the plaintiff below would oust the Law Commissioner of all ju- 
risdiction by attachment or summons. 

6th. The attachment law provides for a notice by publica- 
tion to an absent defendant to appear at the next term. But 
prior to 1853, the Law Commissioner had no terms. This law, 
then, as to this officer, was an impracticability. 

Tth. By the act of 1851, the process of the Law Commis- 
sioner was to be issued to the sheriff or marshal of the county, 
or to any constable of St. Louis township. This township had 
then four constables. It is not decent to suppose that the le- 
gislature really intended that a farmer in Bonhomme or Mera- 
mec should be compelled to apply to all these officers in a 
distant township, to learn whether he had a clear title to his 
farm. 

Sth. Under the attachment act, writs might be issued to dif- 
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ferent counties. It is not perceived how this provision can be 
reconciled with the particular injunction of the special law, that 
the process of the Law Commissioner shall be directed to offi- 
cers of St. Louis county. 

9th. The attachment law of 1845 is, in terms, applicable 
only to the Circuit Court in respect to real estate. The legis- 
lature, however, at the same session, gave to the St. Louis 
Court of Common Pleas the same jurisdiction and authority, in 
this respect, by the following section: ‘‘ Sec. 8. The practice, 
process and proceedings, in the court hereby established, 
shall be the same in all respects as is or may be provided by 
the law for the government of the Circuit Court, except as 
herein otherwise specially provided.” At the same legislative 
session of 1845, the Hannibal Court of Common Pleas was 
created, and the provision just quoted was applied to that 
court. (Sess. Acts, 1845, p. 67, sec. 11) So, too, in re- 
spect to Cape Girardeau Court of Common Pleas. (Sess. 
Acts, 1851, p. 203.) Again, to the Weston Court of Com- 
mon Pleas. (Sess. Acts, 1851, p. 205, sec. 15.) And also 
to St. Louis Land Court. (Sess. Acts, 1853, p. 91, sec. 7.) 
Now it is remarkable that this provisiun in the acts just men- 
tioned is not to be found in any of the acts relating to the Law 
Commissioner; and it is conceived that this circumstance fur- 
nishes a strong argument against the pretended authority of 
the Law Commissioner to issue attachments against real estate. 

II. 1st. Notice of the attachment does not appear to have 
been given to the actual tenants of the lot in controversy. If 
it should be said on the other side, that, on an examination of 
the record, it does not appear that there were any actual tenants 
of the ground, under the debtor, at the time of the attachment, 
the answer is, that the debtor must, in such case, be regarded 
as being himself in actual possession, and he ought to have 
been notified of the attachment. No notice of the attachment 
to him appears. 2d. By the express terms of the attachment 
act, no valid attachment lien on real estate could be created 
until the officer making such attachment had stated such at- 
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tachment and notice in his return. The actual time of the re- 
turn by the officer of the writ of attachment nowhere appears 
on the record. The formal date is certainly no evidence that 
the writ was then returned. Up to the point of time when the 
writ of attachment was actually returned to the office of the Law 
Commissioncr, there were no reasonable means of ascertaining 
that any property had been attached on the writ. In such state 
of things, the title of the appellants, as purchasers in good 
faith, ought to be regarded as perfect. 
Hart § Jecko, for respondent. 


LEoNARD, Judge, delivered the opinion of the court. 


The questions submitted to us in this case are, whether the 
Law Commissioner’s Court of this county may proceed by at- 
tachment, and, if so, whether the proceedings here were sufli- 
cient to bind the estate of the defendant in the land from the 
6th of February, 1854, (the time when the attachment was 
levied, ) so as to conclude a purchaser from him subsequent to 
that time; and we think both questions must be answered in 
the affirmative. 

1. We refer to the case of Watson against the County of St. 
Louis, (16 Mo. 91,) for an account of the legislation in rela- 
tion to this court, from its origin to the year 1851 ; since which 
time two other acts have passed, both of the 24th of February, 
1853—one prescribing six terms a year, and the other making 
the marshal of St. Louis county the executive officer of the 
court. We may add here that the first section of the act of 
1851 declares that the court shall be deemed, to all intents and 
purposes, a court of record, with all the powers and duties of 
such a court under the laws of the state; and by the second 
section, it is always open for the transaction of business, ex- 
cept on Sundays. In the third section, which contains the 
grant of jurisdiction, ‘‘ power and jurisdiction” is given, 
among other things, ‘¢ in all actions founded upon contract, when 
the debt or balance due or damages claimed, exclusive of in- 
terest, shall not exceed one hundred and fifty dollars.” 
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In our system of jurisprudence there are no original writs in 
the English sense of the term. Here, jurisdiction is conferred 
upon the judicial tribunals by the constitution and laws of the 
state, and not by original writs, issued for that purpose. Our 
original writs are mere judicial process to subject the party to 
the jurisdiction of the court in the particular case, and this pro- 
cess, in ordinary cases, when the suit is for the redress of a 
civil injury between party and party, is either a summons to be 
served upon him or an attachment against his property. (Prac. 
Act, 1845, art. 1, sec. 1.) These are the modes prescribed by 
the general law of the land for the institution of suits in courts 
of record, and therefore, when the Law Commissioner’s Court 
was made a court of record, and clothed with civil jurisdiction 
in suits between party and party for civil injuries, it acquired, 
of course, authority, and was bound, to proceed in administering 
the relief in the manner prescribed by the general law for the 
government of all such courts. ‘There is not a question about 
the power of this court a¢ common law, as a court of record, 
but about its authority and obligation as a court of record, 
under the statute law of the state, to exercise its jurisdiction 
in granting the relief which it is authorized to administer ac- 
cording to the general law appliable to all courts of record in 
similar cases ; and we can not perceive any of the absurdities 
that it is supposed will result from this construction, nor any 
difficulty in the way of making it effectual. 

2. Although there has been a good deal of discussion in the 
courts of justice (ex parte Foster, 2 Story’s Rep. 189 ; Daven- 
fort, v. Tiltan, 10 Metc. 320; Kettridge v. Warren, 14 N. 
H. 509; Fisher v. Vose, 3 Robinson, La., 457) as to the 
character and extent of the lien acquired by an attachment, upon 
mesne process, it is agreed upon all hands to be a valid charge 
upon the land from the moment the attachment is levied, so 
that a sale upon the execution relates back to that time, and 
passes the title to the purchaser, discharged of all encumbran- 
ces and dispositions subsequently made by the debtor. 

3. The only question, then, for us here is, whether this at- 
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tachment was lawfully levied on the day indicated in the re- 
turn. All that our statute (R. C. 1845, tit. Attachment, art. 
1, sec. 12) prescribes on the subject is, that ‘‘ the officer shall 
briefly describe the same (the levying of the attachment) in his 
return, stating the quantity and situation of the land, and declare 
that he has attached all the right of the party in the same, and 
shall moreover give notice to the actual tenants, if any, at least 
ten days before the return day of the writ, and state the fact of 
such notice and the names of the tenants in his return.” For- 
merly, this was otherwise. Under the original attachment law 
of 1807, (1 Terr. Laws, 145,) it was the duty of the officer to 
go to the place and there declare in the presence of one or more 
creditable men of the neighborhood, that he attached the prop- 
erty; and, under the act of 1818, (1 Terr. Laws, 601,) he 
was required to state in his return the names of the persons in 
whose presence the attachment was levied. This continued to be 
the law down to the revision of 1835, when the requirement,of 
any act of notoriety, upon the ground or elsewhere, in order to 
give publicity to the attachment of the property, was altogether 
omitted, and the present provision adopted. And the practice, 
it is believed, has ever since been here, as it is said to be in 
Massachusetts, (Perrin v. Leverett, 13 Mass. 130,) for the 
officer, after ascertaining the description of the land, to levy 
the attachment, by an endorsement to that effect, upon the writ, 
made by him in his office, or wherever else he migat happen to 
be, without going near the land or calling any witness to the 
act, which he was at liberty to do in secret. It does not seem 
to have been the policy of our legislature, in 1835, or since, to 
require any public notoriety to be given to the levying of the 
attachment ; nor have they provided any guards against the 
abuses that may occur in these proceedings, on the part of ex- 
ecutive officers, by reason of the secret manner in which they 
are allowed to execute the writs. It is obvious that no pur- 
chaser is Safe against attachment liens unless he inquire for 
them of the proper officers, who may have such writs in their 
hands wnreturned, or executed and returned to some remote 
T—VOL. XXIII. 
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county. This evil, however, can only be remedied by the le- 
gislature. It existed in the Massachusetts law down to the year 
1835, when it was enacted, that, in order to render the attach- 
ment valid against a subsequent purchaser for value, or a sub- 
sequent attaching creditor, a copy of the writ and of the re- 
turn of the attachment should be filed in the office of the clerk 
of the county where the Jand Jay, within three days after the 
attachment, and that in case the attachment should take effect 
from the time it was made, but otherwise as against such pur- 
chasers and creditors only from the time the copy was so filed. 
(Rev. Stats. of Mass. 550, secs. 28, 29; Coffin v. Ray, 1 
Metc. 212; Taylor v. Mix, 11 Pick. 346; Emerson v. Upton, 
9 Pick. 168.) We, however, have no such provision, and 
under our law, the attachment, when levied, creates from that 
moment a valid charge upon the land against all persons ; and 
we suppose it must be taken at least prima facie to have been 
levied upon the day that the officer returns it to have been 
done ; and as he here returns it under date of the 6th of Feb- 
ruary, we must, of course, presume that it was done as early 
as that day. 

4. It is objected, however, that in order to render the attach- 
ment complete, so as to create the lien, it is not enough that 
the levy be endorsed on the writ, but that it is also necessary 
that notice of the attachment should be given to the actual ten- 
ant, if any, ten days before the return day, and that this fact, 
together with the name of the tenant, should be stated in the 
officer’s return. It is to be observed that this notice is not re- 
quired to be given at the time the attachment is levied, and 
does not seem to be part of the ceremony required to constitute 
a levy of the attachment, and adopted in order to give public 
notice of the fact, but was intended for the benefit of the debt- 
or, by providing another security, where the proceeding might 
be without personal notice, against his land being taken from 
him by a judicial proceeding, of which he had no notice in fact. 
And we do not think that an omission of this character, in the 
return, even assuming that there was a tenant in possession, 






































MARCH TERM, 1856. 





The State, to the use of Tourville v. Roland. 





ought to be allowed to defeat the sale. Such a construction of 
these proceedings, founded upon a mere formal matter, without 
substance, in cases like the present, where there is personal 
notice of the proceeding, would not be for the interest, gene- 
rally, of either debtor or creditor, however beneficially it might 
operate in a single case on account of the peculiar hardship of 
that case. The judgment is affirmed. 





Tue STATE, TO THE USE oF ToURVILLE, Appellant, v. Ro- 
LAND & LEHMAN, Respondents. 


1, The settlements and allowances of the accounts of administrators, cura 
tors, and guardians, by the county or probate courts, are considered equiva- 
lent to judgments of a court of competent jurisdiction. 

2. An action at law, therefore, can not be maintained on a guardian’s bond 
for his failure to account for the rents and profits of real estate in his 
charge, where the record of his settlements before the county or probate 
court shows that he has duly accounted. 

3. If the guardian has fraudulently procured allowances in his favor to be 
made by the county or probate court, these allowances should be first set 
aside in an equitable proceeding instituted for thaf purpose; an action 
upon the bond may then be sustained. 


Appeal from St. Louts Circutt Court. 


This was a suit to recover of defendants on account of a 
breach of the condition of a bond given by Roland as guardian 
of the relator, and Lehman as security. The guardianship was 
alleged, and the breach assigned was the alleged failure of de- 
fendant (Roland) to rent out all the tenements and real estate 
of said relator, and his failure to account to the probate court 
or to the relator himself for certain rents alleged to be due re- 
lator for a portion of said premises occupied and enjoyed by 
said Roland. The defendants, in their answer, allege that said 
Roland, with his own means, erected the dwelling on said prem- 
ises ; that he was administrator of the éstate of the relator’s 
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father, from whom relator acquired title to said premises by 
descent, and that in his yearly accounts, as administrator and 
as guardian of the relator, he had fully accounted for the rents 
and profits, use and occupation of said real estate, &c. 

Plaintiff introduced evidence tending to prove that the de- 
fendant (Roland) occupied the premises from January 20th, 
1841, to January 20th, 1852; also the value of the yearly 
rents, and that said premises were owned by said relator and 
his brother, who acquired the same by descent from their fa- 
ther, Toussaint Tourville, deceased. 

Defendant introduced evidence tending to prove his appoint- 
ment as administrator of the estate of the father of said rela- 
tor; also his various settlements with the probate court from 
1841 up to and including his final settlement in 1845, and also 
his various settlements, as guardian of the relator, up to and 
including his final settiement, as guardian, after his letters had 
been revoked in 1852; by which settlements it appeared that 
said Roland had charged himself with rents, and that on said 
final settlement in 1852, a balance was found by the court in 
his favor and against said relator. Said relator was a minor 
at the time of said settlement. 

The relator offered to prove in rebuttal that there were im- 
provements on the lot owned by the relator and his co-heir, 
other than the one occupied by said Roland, which were rented 
by said Roland; and that the annual rents of such improve- 
ments equalled or exceeded the amount of rent charged by said 
Roland to himself in said accounts, and that said charges were 
not wholly or in part for said Roland’s own use and occupa- 
tion of the premises. This evidence the court excluded on the 
objection of defendants. The plaintiff duly excepted. 

The court then gave the following instruction, on the motion 
of defendants: ‘‘If the jury believe from the evidence that the 
defendant was the administrator of Toussaint Tourville, de- 
ceased, then the records of the settlements of the defendant, as 
the administrator of T. Tourville, deceased, and the records of 
his settlements, as guardian of the relator in this case, are con- 
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clusive in this case upon the plaintiff, provided the relator inheri- 
ted the real estate described in the petition from said T. Tour- 
ville, deceased ; and if he so inherited, the jury should find for 
the defendant.” The plaintiff duly excepted to the giving of 
this instruction, and submitted to a nonsuit, with leave to move 
to set the same aside, which motion having been made and 
overruled, the case is brought here by appeal. 

Knox & Kellogg, for appellant. 

Krum § Harding, for respondent, cited Caldwell v. Lock- 
ridge, 9 Mo. 358; Jones v. Brinker, 20 Mo. 87; Strong v. 
Wilkson, 14 Mo. 116. 


RYLAND, Judge, delivered the opinion of the court. 


This case comes fully within the principles of the decisions 
heretofore made by this court, in the cases of Oldham & Broadus 
v. Trimble, (15 Mo. Rep. 225,) and Jones v. Brinker (20 
Mo. Rep. 87). 

This suit is on a guardian’s bond, against the principal and 
his security. The defence rests upon the allowances and set- 
tlements of the guardian, made by him in the Probate Court of 
St. Louis county. These settlements and allowances show that 
the guardian has fully accounted for all of the personal estate in 
his hands belonging to his ward, and also for rents of the real 
estate ; and that the guardian has overpaid and has brought 
his ward in debt. 

The ward being the relator in this action, sought to introduce 
evidence before the lower court tending to show that the guar- 
dian had not fully accounted for all the rents and profits ; that 
is, sought to show mistake or omission or neglect in the guar- 
dian to charge himself with the use and occupation, for several 
years, of a dwelling belonging to the relator, the rent of which 
was worth one hundred and fifty dollars a year; the half of 
which rent, being between seven and eight hundred dollars, be- 
longed rightfully to the relator. In other words, the relator 
offered to impeach in this action on the bond against the guar- 
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dian and his security, the justice and correctness of the allow- 
ances and settlements of the guardian, made by the Probate 
Court. 

The lower court rejected this evidence, and instructed the 
jury that the settlements of the guardian of the relator were 
conclusive in this action. 

This instruction is in accordance with the principles of the 
decisions of this court in the above cited cases. These settle- 
ments and allowances of administrators, curators and guar- 
dians are considered equivalent to judgments of a court of com- 
petent jurisdiction. They afford a defence to an action at law 
on the bond, and are considered as conclusive between the par- 
ties interested and concerned therein at law. But a party in- 
terested is allowed to file his bill or petition against the guar- 
dian, charging him with having made false and fraudulent ac- 
counts, and having fraudulently procured allowances in his 
favor to be made to him by the county or Probate Court. 
When these settlements and allowances are set aside for such 
fraudulent conduct on the part of the administrator or guar- 
dian, then a suit on the bond of such administrator or guardian 
can be prosecuted against principal and security, without being 
defeated by such settlements, allowances and judgments. In 
the case of Jones v. Brinker, this court said: ‘* Since we have 
now no chancery courts, and the distinction between courts of 
law and courts of equity has been abolished, the party seeking 
to falsify the allowances and accounts of the settlements of ad- 
ministrators, must, nevertheless, petition the Circuit Court as 
@ court of law and equity for that purpose; and his petition 
must allege the same grounds now for the action and interfer- 
ence of the Circuit Court, as was formerly necessary to give 
the court of chancery jurisdiction.”” The party seeking to set 
aside the settlements and allowances in favor of his guardian, 
must charge that such allowances and settlements were procured 
by fraudulent and false means and pretences unjustly to the 
injury of the estate and parties interested. : 

The judgment, in this case, must be affirmed; the other 
judges concurring. 
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AvusucHon, Appellant. v. Lory, Respondent. 


1. An action can not be maintained by an executor or administrator as such 
to recover damages for trespass upon realty belonging to the estate of the 
testator or intestate. The action should be brought in the name of the 
heir or devisee. 


Appeal from St. Louis Land Court. 


This was a suit originally commenced before a justice of the 
peace. The plaintiff, Cecille Aubuchon, styled herself in her 
complaint ‘‘ Administratrix of the estate of G. Aubuchon, de- 
ceased,? and complained that defendant, Lory, ‘‘ did take 
and move fence off the lands belonging to the estate of the said 
G. Aubuchon, deceased.” In the summons issued by the jus- 
tice, plaintiff is styled ‘‘ executrix.”” The defendant pleaded 
title in himself, whereupon the cause was removed to the 
Land Court. In the Land Court, a motion to dismiss the 
suit was made on the ground that plaintiff could not, as execu- 
trix, sue for damages to the realty. On the hearing of this 
motion, although plaintiff, orally by attorney, alleged title in 
her individual right, the court sustained the motion and dis- 
missed the suit ; whereupon plaintiff appealed. 

4. J. P. Garesché, for appellant. 

S. H. Gardner, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The plaintiff, as executrix, instituted an action in a justice’s 
court for an alleged trespass upon her testator’s land, commit- 
ted since his decease, which, on a plea of title, was removed 
into the Land Court, where it was dismissed upon the ground 
that the plaintiff could not maintain a suit in that capacity for 
the alleged wrong. , 

The judgment must be affirmed. The real estate of a de- 
ceased person descends, upon his death, to his heirs, or passes 
to the devisees under his will. By the common law, the per- 
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sonal representative, whether executor or administrator, takes 
no interest in it, and our statute gives him nothing but the na- 
ked power to sell for the payment of debts, or to make short 
leases, under the direction of the county court. The right to 
the possession, therefore, belongs to the heirs or devisees, and 
they only are the proper parties to sue for any injury to it. It 
is upon this principle that executors and administrators, as 
such, are not allowed to maintain actions of ejectment. The 
judgment is affirmed. 


Easton, Appellant, v. SatisBury, Respondent. 


1. A location of a New Madrid certificate upon land reserved from sale, and 
a patent issuing therefor while the ]Jand remains so reserved, are entirely 
void, not voidable. 

2. Such a location therefore, when made upon land reserved from sale by rea- 
son of its being covered by a Spanish claim, does not become valid so soon 
as the bar against that claim becomes complete. 

3. A confirmation of a Spanish claim by the act of July 4th, 1836, will pre- 
vail over a New Madrid location and a patent, dated May 28th, 1827, beth 
made while the land located upon was reserved from sale, although the bar 
against that claim became complete May 26, 1829, and remained so until 
July 9th, 1832, the date of the revival of the reservation from sale of the 
claims confirmed by the act of July 4th, 1836. 


Appeal from St. Louts Court of Common Pleas. 


This was an action in the nature of an action of ejectment, 
to recover possession of certain lots of ground, situate in what 
is called and known as Stoddard’s Addition. Plaintiff, Eas- 
ton, claimed title under a New Madrid location, made in the 
name of James Smith, upon which a patent, dated May 28th, 
1827, had issued to the said Smith or his legal representatives. 
The defendant claimed title under a confirmation by act of 
Congress of July 4th, 1836, to the legal representatives of 
Mordecai Bell. 

The cause was tried by the court sitting as a jury, upon the 
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following agreed statement of the facts: ‘‘ On the 9th of July, 
1811, there were confirmed to James Smith, by the commis- 
sioners for the adjustment of titles to land in the territory of 
Missouri, lots nine and ten (9 and 10), containing two arpens 
of land in the village of Little Prairie, New Madrid county, 
Missouri. Afterwards, these lots, while still owned by said 
Smith, were materially injured by earthquakes, and proof 
thereof was made before the recorder of land titles at St. 
Louis, on the 16th November, 1815; whereupon there was is- 
sued by said recorder to said James Smith a certificate of new 
location, (commonly called a New Madrid certificate,) num- 
bered 159. On the 22d October, 1816, said Smith and wife 
conveyed to Rufus Easton the said two arpens in Little Prai- 
rie, and assigned to him the right to locate other lands under 
said certificate in lieu of the land so injured ; and also conveyed 
to said Easton the land that might be located by means of said 
certificate. On November 16th, 1816, Easton gave notice to 
-the surveyor general of said territory of Missouri, of the loca- 
tion of said certificate on a tract of land about two miles west 
of the city of St. Louis, and demanded a survey thereof. In 
March, 1818, a survey was made by the direction of the sur- 
veyor general, in pursuance of said selection, and was duly re- 
turned and approved by said surveyor general. Said survey is 
numbered 2491, and the land thereby designated embraces the 
land in controversy, and is within St. Louis township, in St. 
Louis county, Missouri. By virtue of the premises, Easton 
held said land claiming the same until 1826, when he con- 
veyed the same to Wm. Russell. On the 20th May, 1827, the 
United States issued a patent on said location for said land to 
Jwmes Smith or his legal representatives. On the 19th Jan- 
uary, 1839, said Wm. Russell assigned and conveyed all his 
interest in said land to J. G. Easton, who, on the 18th March, 
1845, conveyed and assigned the same to plaintiff. Defend- 
ant is in possession of the land described in the petition, and 
the same is within the boundaries indicated by said survey and 
patent. 
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“On the 20th January, 1800, a concession was made by the 
Spanish lieutenant governor to one Mordecai Bell of 350 ar- 
pens of land, including the premises in controversy. The rep- 
resentatives of Mordecai Bell, on 29th June, 1808, presented 
the claim for said land, together with a descriptive plat of sur- 
vey thereof, to the board of commissioners for the adjustment 
of land titles in the territory of Missouri. The documents 
showing said claim and the derivative title from Mordecai Bell 
were duly recorded in 1808, by the recorder of land titles for 
the territory of Missouri; and on the 4th July, 1836, the Uni- 
ted States confirmed said claim, according to said plat of sur- 
vey, to the legal representatives of M. Bell; a survey of said 
confirmation was made by authority of the United States in 
, and is numbered 8026; said survey embraces the land 
in dispute ; and all the title of the confirmee, by the act of 1836, 
is in the defendant. The survey, number 2491, and also the 
patent, dated 28th May, 1827, are in due form of law; but 
defendant does not admit the authority of the officers of the 
United States to make the one or issue the other ; nor that the 
Same were made or issued under any law. It is admitted that 
the land in controversy is worth more than two thousand dol- 
lars ; that if the court should be of opinion that the plaintiff is 
entitled to recover, it is agreed that the damages shall be fixed 
at one cent, and the monthly value of the premises at one dol- 
lar. Either party is at liberty to turn this case into a bill of 
exceptions, and thereon prosecute a writ of error or take an 
appeal to the Supreme Court of the state or of the United 
States. It is admitted that survey No. 3026 was made under 
the authority of the United States ; but the plaintiff may dispute 
the power of the United States as regards both the confirmation 
of 1836 and the survey No. 3026. It is admitted that the 
plaintiff had, at the commencement of this suit, all the title that 
was vested in said James Smith or his representatives, by the 
New Madrid location and patent above mentioned.”? 
The court gave judgment for the defendant, Salisbury, and 
, plaintiff, Easton, appealed to this court. 
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Geyer and Gibson, for appellant. 

I. The title under which the plaintiff claims was good against 
the government of the United States. (Stoddard v. Cham- 
bers, 2 How. 284; Mills v. Stoddard, 8 How. 864; Menard’s 
heirs v. Massey, 8 How. 310; Delauriere vy. Emerson, 15 
How. 525. ) | 

II. The plaintiffs title being good against the government, 
good against all the world, except Bell’s representatives, be- 
came indefeasible by the barring of Bell’s claim in 1829, and 
could not be affected by a subsequent resurrection of Bell’s 
claim. 

III. The cause at bar is distinguishable from the case of 
Mills v. Stoddard in this, that there Mills’ title was not com- 
plete until after the revival of the reservation. He had a mere 
equity. The government might, for any reason, or no reason 
at all, withhold his patent. Peltier’s patent was not issued 
until after the revival of the bar in 1832, and the court express- 
ly decides that the act of 1836 related back beyond Peltier’s 
patent, and the court held that in that case the confirmation to 
Bell’s representatives was the better title; but here the title 
was complete before the passage of the act of 1832. 

IV. The land was subject to be disposed of by the govern- 
ment during the existence of the bar, from 1829 to 1832, to 
any person, or in any manner, and was then open to entry or 
location by any person. (Mills v. Stoddard, 8 How. 364.) 
Yet had the plaintiff applied for a patent during the bar (and 
the Supreme Court say that a patent issuing then would have 
incontestably passed a good title), he would have been properly 
answered by the officers of the government that two patents 
could never issue by the government for the same land under 
the same title and to the same person, and that as his patent 
was good against the government, and undoubtedly passed any 
title the government might have, a second patent could add no 
strength to his claim. 

V. The issuing of the patent, in the case at bar, was a lawful 
act. It passed the title of the United States as against all the 
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world, except Mordecai Bell’s representatives. Had their title 
never been confirmed, or had their claim been purchased by the 
patentee, or in any manner extinguished, it would have clearly 
passed an indefeasible title to the land, and an extinguishment 
in the nature of a limitation in 1829 was as effectual as any 
other method of annulling Bell’s claim. 

VI. As the issuing of the patent was a legal act, and binding 
upon the United States, it was a sale of the land to J. Smith, 
or his representatives, and was within the saving clause of the 
act of 4th July, 1836. The words of the proviso are that, ‘if 
it should be found that any tract confirmed or any part thereof 
had been previously located by any other person or persons 
under any law of the United States, or had been surveyed or 
sold by the United States, that act should confer no title on 
such lands, in opposition to the rights acquired by such loca- 
tion or purchase.” 

VII. In this case, the plaintiff has a patent which is conclu- 
sive of the regularity of all previous steps in the title. This 
title, we contend, is available against every person whose title 
originated since it was issued, and we say that the title now 
set up by defendant did, in fact, originate since the emanation 
of the patent, for there was a time when, as to us, the defend- 
ant’s claim was dead. The patent, in the interval between 
1829 and 1832, was a location under a law of the United 
States. (Le Bois v. Brammel, 4 How. 456. ) 

7. T. Ganit, for respondent, cited Stoddard v. Chambers, 
2 How. 284; Mills v. Stoddard, 8 How. 345; Bissell v. Pen- 
rose, 8 How. 341. 


Scort, Judge, delivered the opinion of the court. 


In a conflict of title between a New Madrid location and a 
confirmation under the act of July 4th, 1886, as an original 
question, the inclination of the judgment of this court is well 
known. But the cases of Stoddard v. Chambers, (2 How. 
284,) Mills v. Stoddard, (8 How. 345,) and Bissell v. Pen- 
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rose, (8 How. 817,) in the Supreme Court of the United 
States, in our opinion, have'settled this question. As the pa- 
tent to the New Madrid claimant, in the cases of Stoddard vy. 
Chambers, and Mills v. Stoddard, bore date at a period subse- 
quent to the 9th July, 1832, the date of the act which revived 
the reservation of the claims confirmed by the act of 4th July, 
1836, it is maintained that this case is distinguishable from 
them, inasmuch as the patent on the New Madrid certificate 
was dated May 28th, 1827; that the reservation of the Span- 
ish concession expired on May 26th,'1829, and was not revived 
until July 8d, 1832; consequently, there was an interval du- 
ring which the patent was valid against the United States, and 
being so, the same land could not be confirmed to another by 
any subsequent grant, by whatever authority it may have been 
made. 

The error, in this argument, consists in the assumption that 
there was a period during which the patent on the New Madrid 
location was valid against the United States. During the in- 
terval to which reference has been made, a patent might law- 
fully have issued for the land confirmed by the act of 4th July, 
1836, which would have prevailed against a confirmation by 
that act. But as the party had a patent during this interval, it 
is maintained that he could not obtain another; that it was un- 
necessary, and would have been an act of supererogation; that 
having a patent, it would be hard to deprive him of his rights, 
because he did not unnecessarily apply for and obtain another. 

The ground on which we proceed may seem a technical one, 
but a departure from it would involve the violation of a prin- 
ciple which we do not feel ourselves at liberty to disregard. 
The cases to which reference has been made show that any 
location of the land, made by any officer of the government 
whilst it was reserved from sale, was purely void ; not voida- 
ble but void. Now a void act, when done, is as though it had 
not been done. Consequently the patent dated the 28th May, 
1827, was a nullity. It was a blank, and could confer no right 
whatever. The plaintiff, then, can stand on no better ground 
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than the defendant occupied in the case of Penrose v. Bissell. 
If the President of the United States should issue patents for 
lands where sale is not authorized by law, and afterwards those 
lands should be brought into market, on what principle could 
the patents, issued at a time when there was no authority for so 
doing, be held to be valid for passing title to the lands descri- 
bed in them? 

Independently of these considerations, the opinion of the 
Supreme Court of the United States, in the case of Mills v. 
Stoddard, (8 How. 365,) shows that the argument was made 
that a New Madrid location, if made on lands reserved from 
sale by reason of the Spanish claim, became valid so soon as 
the bar was complete against that claim, and it was met with 
the answer that the consequence does_not seem to follow. If, 
during the bar, no act was done by the government to confirm 
the New Madrid claim, nor by the claimant to perfect his title, 
a removal of the bar would not prejudice any newly acquired 
right. 

We see no difference in principle between the certificate of 
location and the patent. If the prohibition implied by the re- 
servation is sufficient to destroy the validity of the certificate, 
there is no reason why it should not be equally fatal to a pa- 
tent. The patent may, it is true, cure irregularities in making 
an entry, but the objection of a want of authority renders void 
all executive or ministerial acts, without regard to their solem- 
nity. (Polk’s lessee v. Wendell, 9 Cranch, 88.) The reser- 
vation of the unconfirmed Spanish land claims was made by 
section 10 of the act of March 3d, 1811. That reservation 
continued in force, without interruption, until May 26th, 1829, 
when it expired. Now the patent on the New Madrid certifi- 
cate issued on the 28th day of May, 1827, whilst the land 
which it covered was, by an act of congress, reserved from 
sale. The judgment will be affirmed, with the concurrence of 
the other judges. 
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Peters, Plaintiff in Error, v. Tue St. Louis anp Iron Moun- 
TAIN RaILRoaD Co., Defendant in Error. 


1. Sec. 12 of the “ Act to authorize the formation of railroad associations and 
to regulate the same,”? approved February 24th, 1853, (Sess. Acts, 1853, p. 
128,) is applicable to the St. Louis and Iron Mountain Railroad Company, 
and to all other railroad companies existing under a law of the state. 

2. It is constitutional in its application to railroad corporations previously 
created. 


Error to St. Louis Law Commissioner’s Court. 


The petition in this cause is as follows : ‘* The plaintiff states 
that Emil Rebhan. was a contractor with the defendant from 
some time previous to the first day of December, 1854, to the 
20th of March, 1855, for the construction of that part of the 
said railroad, in said county of St. Louis, which lies between 
@ point about two hundred feet south of the River des Peres 
and McGilton’s stone quarry, and which is now, and has been 
for more than a year, in progress of construction; and that 
the following persons respectively performed for said contrac- 
tor, as laborers, in constructing said railroad, the following 
services, at the following times, and for the following prices, 
rates and amounts, to-wit: 








e3 eel 
NAMES. ‘s° WORKING TIME. ge; & 
& “—-) 3 
@ 
2 | 
1855. 
Anton Kramer «++++++ ++) 11/} From Feb. 10 to Mar. 10, | $1 00 $11 50 
George Weiland++++++++) 9 “ *.3 “ 20,/ 125, 11 25 
Jacob Mueller..-.+e+e+| 9 66 ane “ 12,| 100, 9 50 
Christian Kehling -+++++| 13 " co 42 «19; 100 13 00 
Johann Zepp eeeeee eee] 193) me | s¢ 10, |} 100, 19 75 
Joseph Rederer+++++e+++| 10 es e 2 s 13,{ 150 15 00 
E. Freudeuruh ---++++++| 10 6 « 12 « 13,/ 100 1000 
Jacob Rause..+.+++++++| 10 = ££ @ “ 20,| 125, 12 50 
Franz Wieg‘lo «+--+ veel 7 ~~ = <« 20,; 100 700 
Larez Speidder..+++..+-| 10 “ < A0 sé 20,/ 100, 1000 
Barnbored +-..... seseee] 9 “c ames « 17,| 100) 900 
George Puempel......-. 15 « © « 20,; 100 15 00 
Martin Schultheep-....-| 6 . «* 8 “« 10,; 100 600 
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‘¢ The plaintiff further states, that each of said laborers gave 
notice, in writing, to the said company, within twenty days 
after the performance of the number of days’ labor for which 
the claim herein set forth is made; that is to say, each of, said 
notices was given by said laborers respectively on the 28th day 
of March, 1855, and each of said notices stated the amounts 
respectively and number of days’ labor, and the time when said 
labor was performed for which each claim herein set forth is 
made, and the said name of said contractor, from whom due, 
and was signed by each of the laborers, or his attorney, giving 
said notice, were, on said 28th day of March, 1855, personally 
served on John Kelly, an engineer employed by said company, 
having charge of the section of said road on which said labor 
was performed, as aforesaid; and duplicates of each of said 
notices are filed with the petition, that all of the respective 
amounts herein set forth, as aforesaid, as due to said laborers 
respectively, are yet unpaid; that said company thereby then 
and there became liable to pay each of said laborers their re- 
spective amounts herein set forth, as aforesaid, according to the 
provisions of the twelfth section of an act of the general as- 
sembly of the state of Missouri, entitled ‘* An act to authorize 
the formation of railroad associations, and to regulate the 
same,” approved February 24, 1853 ; that after said 28th day 
of March, 1855, and after the said engineer was served, as 
aforesaid, and before the commencement of this suit, to-wit, 
on or about the 19th day of April, 1855, all of said laborers 
assigned and transferred to the plaintiff all their respective 
rights, titles and interests of, in and to said several amounts of 
indebtedness, hereinbefore set forth and described, which said 
assignments and transfers are filed with the petition ; and by 
virtue of said assignments and transfers, and in his own right, 
plaintiff is entitled to recover of the defendant the aggregate 
amount of one hundred and forty-nine dollars and fifty cents, 
which is yet due to the plaintiffs, and unpaid. The plaintiff, 
therefore, asks for judgment against the defendant, for said 
sum of one hundred and forty-nine dollars and fifty cents, and 
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for lawful interest thereon, and for costs of suit; and the 
plaintiff also asks for such other further and general relief in 
the premises as he may be lawfully entitled to.” 

This petition was demurred to, and the following grounds of 
demurrer assigned : 

‘¢ Defendant says that plaintiff does not state facts sufficient 
to give him a cause of action, in this, that, 1. He does not 
allege that defendant is a company incorporated under the pro- 
visions of the ** Act to authorize the formation of railroad as- 
sociations, and to regulate the same,” approved 24th Februa- 
ry, 1853. 2. Any law subjecting said defendant to the lien 
claimed by plaintiff is contrary to the constitution of the United 
States, as it would alter the charter previously granted defend- 
ant by this state, and take private property for public pur- 
poses. 38. The lien claimed by plaintiff is a personal privilege 
of the laborers, not assignable. 4. The petition does not set 
out, nor is there filed with it, the alleged contract of defendant 
with Rebhan. 5. Plaintiff has not filed with his petition the 
powers of attorney by which some of the laborers named in his 
petition are alleged to have made agents to transfer their 
claims. 6. The instrument filed with the petition, as transfers 
by such laborers, are, on their faces, not transfers of the debts 
claimed by such laborers. 7. The notices are not directed to 
defendant.” 

The court sustained the demurrer, and gave judgment thereon 
for defendant, whereupon the cause was brought here by writ 
of error. 

Casselberry, for plaintiff in error. 

TZ. C. Reynolds, for defendant in error. 

I. The law of February 24th, 1858, relates exclusively to 
roads chartered under it, except where other roads are expressly 
named. 

II. If the St. Louis and Iron Mountain Railroad Company 
is embraced by the 12th section of the act of February, 1853, 
there is a violation of the charter of the company, and the pro- 
visions of said act are void as impairing the obligation of a 
8—vOL. XXIII. 
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contract. The charter of the company was irrepealable. (Sess, 
Acts, 1853, p. 296; Terrett v. Taylor, 9 Cranch, 43; Stur- 
gess v. Crowninshield, 4 Wheat. 122, N. Y. Bankrupt Law ; 
McMillan v. McNeal, ib. 209, same principle ; Trustees of 
Dartmouth College v. Woodward, 4 Wheat. 518, p. 59, note 6, 
558, 557, 581, 663-4, 694, 702; Farms. & Mechs. Bank of 
Pa. v. Smith, 6 Wheat. 121, Insol. Law; 2 Gallison, 105, 
142-3 ; Bonaparte v. Camden & Amboy R. R. Co. 1 Baldwin 
C. ©. R. 219; Boyle v. Zacharie & Turner, 6 Pet. 348; 
Charles River Bridge v. Warren Bridge, 11 Pet. 420; Culder 
v. Bull, 3 Dallas, 386; Van Horn’s lessee v. Dorramee, 2 
Dallas, 304; Green v. Biddle, 8 Wheat. 1; Satterlee v. Ma- 
thewson, 2 Pet. 8380; Wilkinson v. Leland, ib. 657.) 


LEONARD, Judge, delivered the opinion of the court. 


The questions we heve here to deal with are, whether the 12th 
section of the general railroad law of 24th February, 1853, is 
applicable to all railroad companies existing under the laws of 
this state, or is confined to such as are incorporated pursuant 
to that act ; and supposing it to be applicable to all companies, 
then whether its provisions are constitutional, especially in re- 
ference to the present company, whose charter, it is said, is 
expressly exempted from legislative control. 

The words of the section are general, and, in their literal 
meaning, equally applicable to every railroad company, no 
matter where or how created; whether before or after the pas- 
sage of the act, or pursuant to it, or by express legislative 
grant ; and if we adopt the grammatical interpretation which is 
based on the words of the law, they embrace the present and 
all other companies, both existing and future. The reason of 
the law, too, which was the necessity and propriety of securing 
to manual laborers, depending upon their daily labor for their 
daily bread, the fruits of their toil, was equally applicable to 
all railroad laborers, without distinction ; and it is quite impos- 
sible to suppose that the legislature intended to make one 
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which should exclude from the benefit of the law the laborers 
upon all the main lines of railroad, then incorporated, and to 
embrace only laborers on roads to be afterwards undertaken 
under the general law; and here, therefore, that interpreta- 
tion that is based upon the spirit of the law, corresponds with 
the grammatical construction. Indeed, the only ground for 
doubting the propriety of this interpretation, is the fact, that 
the legislature have, in the last section of the act, expressly 
subjected all railroad companies, present and future, to certain 
specified sections of the law, and omitted to include in this enu- 
meration the section now under consideration ; but we think 
this circumstance can not be allowed to control the otherwise 
palpable intention of the legislature, shown both by the words 
and the reason of the law. 

In reference to the remaining questions, we remark, that this 
law is a copy of the New York general railroad law of 1850, 
and that the 12th section of our act corresponds literally with 
the 12th section of theirs; and although this has been under 
discussion in the courts of that state, where it is held to apply 
to laborers employed by sub-contractors, as well as to those 
employed by original contractors, yet its constitutional validity 
has never been questioned, (Kent v. New York Cent. R. R. 
Co. 2 Kernan, 628); nor, indeed, do we see any ground 
whatever for doing so. Undoubtedly our constitution, in com- 
mon with all other American constitutions, secures private 
property against legislative confiscation; but there is nothing 
of that character in this law. It is substantially the provision 
of the St. Louis mechanics’ lien law, and other similar laws 
common everywhere, except that the security provided by those 
laws is a lien upon the specific property ; here, it is a lien 
upon the party benefitted by the labor, in the shape of a per- 
sonal obligation to pay what in the other cases is secured only 
by the charge laid upon the property. It seems altogether 
equitable that these small sums that are falling due, from day 
to day, to laborers, for work done upon a road, under a con- 
tract with the company’s contractor, should be secured to them 
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under proper restrictions—either by a lien upon the road itself, 
or by the more convenient personal liability of the corporation, 
‘which, in practice, is quite as safe to the laborer, and certainly 
not more burdensome to the company ; and these laws, operat- 
ing prospectively, do not arbitrarily impose this liability, but, 
having declared beforehand under what circumstances the com- 
pany shall become liable to the laborer, the obligation arises 
against them under the law out of the act of the person to 
whom they have let the work. Nor is there any hardship in it, 
as the company, at the time of contracting, can indemnify 
themselves against the liability to which their contractor may 
thus subject them, either by a bond of indemnity, or a stipula- 
ted delay in the payment of part of the contract price. 

We remark, in conclusion, that the charter of the company 
is not altered or at all touched by subjecting them to this lia- 
bility. All persons, corporations as well as natural persons, 
are subject to the general law of the land, and this company is 
not exempted from that obedience by the suggested exemption 
of its charter from legislative alteration. Here is no attempt 
to deprive them of their property, or to encroach upon their 
chartered privileges, but to subject them to a general law, made 
for the government of all persons of this class. 

The judgment is reversed, and the cause remanded. 





HARVEY AND WIFE, Appellants, v. WickHAM e¢ al., Respon- 
dents. 


1. Where in a suit commenced by attachment there is a personal service 
upon the defendant, and a general judgment rendered against him, such 
judgment and a sale on execution under it are not rendered void by the fact 
that the affidavit upon which the attachment issued may have been defec- 
tive. 

2. No entry upon or actual possession of the wife’s land after a descent 

cast is necessary to entitle the husband to curtesy. (Reaume v. Cham- 

bers, 22 Mo. 36, affirmed.) 
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3. The act of March 5th, 1849, (Sess. Acts, 1849, p. 67,) exempting certain 
property of the wife from execution for certain debts and liabilities of the 
husband, does not apply to debts contracted before its passage. (Cun- 
ningham v. Gray, 20 Mo. 170, affirmed.) 

4. Quere: Whether, under said act, the estate of the husband in his wife’s 
land, acquired by virtue of the marriage, can be sold under execution for 
the payment of his debts. (Schneider v. Staihr, 20 Mo. 269, as to this 
point questioned.) 


Appeal from St. Lous Land Court. 


This was an action brought by Joseph H. Harvey and Louisa 
Harvey, his wife, to recover possession of certain lots in the 
town of Bremen. The plaintiffs claimed possession in right of 
the wife as one of the heirs at law of Nicholas N. Destrehan, 
who died seized of the lots in controversy, June 16th, 1848. 
The lots in controversy were allotted to Mrs. Harvey in a par- 
tition suit, as her portion. The report of the commissioners 
making the allotment was confirmed December 16th, 1851. 

Defendant, Wickham, under whom the other defendant held 
as tenant, in his answer claimed a right to the possession by 
virtue of a deed from the sheriff of St. Louis county to himself, 
dated December 10th, 1852. 

Upon the trial, plaintiffs proved a derivation of title in fee 
from the said Nicholas N. Destrehan, to the plaintiff, Mrs. 
Harvey ; the marriage of plaintiffs in 1846, and the birth of 
issue prior to the death of N. N. Destrehan, in June, 1848 ; 
the proceedings in partition, showing the allotment of the lots 
in controversy to the plaintiff, Mrs. Harvey. 

Defendants then offered in evidence a transcript of the rec- 
ord of the proceedings in a suit instituted by attachment in the 
St. Louis Court of Common Pleas, wherein one J. W. Flint 
was plaintiff, and J. H. Harvey, plaintiff in this action, was de- 
fendant. The suit was upon two promissory notes, one dated 
December 9th, 1845, payable in thirty days, and the other, 
December 31st, 1845, payable on demand. In this suit, 
wherein all the interest of the said J. H. Harvey in the lots in 
question was levied on under the attachment, there was per- 
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sonal service had upon the said Harvey, and a general judg- 
ment was rendered against him, September 24th, 1852 ; under 
which an execution issued, and was levied upon the interest of 
the said Harvey in the lots in controversy. This interest was 
sold, and defendant, Wickham, became the purchaser, and ob- 
tained a deed from the sheriff conveying to said Wickham all 
the interest of the said J. H. Harvey in the lots in controversy. 

The plaintiffs objected to the admission of the transcript, on 
the ground, first, that the affidavit upon which the attachment 
issued was insufficient to authorize the issuing of the attach- 
ment; and secondly, that the property in question, being the 
property of the wife in her own right, was not subject to levy 
and sale for the payment of the husband’s debts, contracted 
before the marriage and before the wife became entitled to, or 
came into possession of, said property. The objection was 
overruled, and the transcript admitted. 

Plaintiffs then asked the following instructions: ‘1. If the 
jury believe from the evidence, that the property in question 
was owned by Nicholas N. Destrehan, in his life-time, and 
descended to Louisa Harvey, as heir of said Destrehan, at the 
time of his decease in 1848, and no possession of the same was 
taken by the said Harvey or his wife until the partition of the 
same in December, 1851, then said Jos. H. Harvey had no in- 
terest or title in said property prior to that time, subject to levy 
and sale under execution against him alone, for the satisfaction 
of any debts created prior to the marriage of said Harvey and 
wife.”? ‘¢2, If the jury believe from the evidence, that the 
said Joseph H. Harvey and wife, and Joseph W. Flint were all 
residents of the state of Louisiana at the time the notes were 
given, upon which the judgment of said Flint against said Har- 
vey, used in evidence in this case, was had, then said Flint was 
not protected by the laws of the state of Missouri before said 
suit was brought in St. Louis county, Missouri, in said suit of 
said Flint against said Harvey.” ‘These instructions were re- 
fused by the court, and exceptions were duly taken by plaintiff. 
The following instructions, asked by defendants, were given 
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by the court: ‘‘1. The proceedings in partition vested the fee 
of the premises in the plaintiffs, and if J. H. Harvey had issue 
of his wife Louisa, and also had possession of said premises ~ 
during coverture, the plaintiffs are not entitled to recover. ”’ 
‘¢2. If the jury find that the debt upon which the judgment 
forming the basis of the sheriff’s deed, read in evidence, was 
created prior to the 5th of March, 1849, the act of that date 
can not affect it, and the interest of Harvey in his wife’s pro- 
perty in question was liable to be taken in execution and sold 
to satisfy said debts.” 

The jury rendered a verdict for defendants, and judgment 
was accordingly given for them. Plaintiffs appealed. 

C. C. McLure, for appellants. 

Wickham & Snead, for respondents. 


Scorr, Judge, delivered the opinion of the court. 


1. As there was personal service on the defendant, Harvey, 
in the suit of Flint against him, and a general judgment, and 
as the execution was founded on that judgment, we can not 
perceive the force of the objection growing out of the alleged 
defect in the affidavit on which the attachment was sued out, 
which was the original process in that action. The proceedings 
in the suit referred to, including the levy and sale under the 
execution, do not rely for a support on the attachment, but on 
the personal service of the writ, and the general judgment fol- 
lowing. ‘The fact that the lands had been attached in the suit 
did not restrain the sheriff from levying on them by virtue.of 
the execution under the general judgment. The mere recital in 
the sheriff’s deed that the lands thereby conveyed had been at- 
tached in the suit, is a mere matter of description, and does not 
show that the sheriff relied for authority in making the sale 
on the attachment. Both the judgment and the execution show 
the contrary. (R. C. 1845, tit. Attachment, art. 1, § 11, 59, 
p- 186, 145.) 

2. This court, in the case of Reaume v. Chambers, (22 
Mo. 36,) held that after a descent cast no entry or actual pos- 
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Session was necessary in order to entitle a husband to curtesy 
in his wife’s land. 

3. The prohibition against laws impairing the obligation of 
contracts is found in the constitution of the United States. The 
obligation to perform a contract is coeval with the undertaking 
to perform it. It originates with the contract itself; operates 
anterior to the time of performance. The second instruction 
asked by the plaintiff was, that if Harvey and wife and J. W. 
Flint were all residents of the state of Louisiana at the time the 
notes were given upon which the judgment of said Flint against 
said Harvey, used in evidence in this case, was had, then said 
Flint was not protected by the laws of the state of Missouri be- 
fore said suit was brought in St. Louis county, Missouri, in 
said suit of said Flint against said Harvey. If this instruction 
is understood, it seems to convey the idea that the laws of a 
state have no extra-territorial validity. We held, in the case of 
Gray v. Cunningham, (20 Mo. 170,) that the act of March 
5th, 1849, exempting certain property of married women from 
execution for the debts of their husbands, did not apply to 
debts contracted before its passage. The restriction against 
laws impairing the obligation of contracts being found in the 
constitution of the United States, if a creditor, who resides in 
a state, is protected from the operation of a law which inju- 
riously affects him, it would be difficult to give a reason why a 
creditor, residing out of the state, is not also protected. The 
restriction was designed more for the protection of non-resi- 
dents than residents. It would be much more reasonable that 
a state should pass laws impairing the obligation of contracts 
of her own citizens than of the contracts of those who are not 
subject to her laws. But if the law was only designed for re- 
sidents, how do Harvey and his wife seek protection under it? 
If it does not protect Flint because he is a non-resident, why 
should it protect Harvey, who is also a non-resident? It is 
obvious that the whole argument, drawn from the want of ex- 
tra-territorial operation of laws, if there is any thing in it, is 
much stronger against Harvey than against Flint. But there 








































MARCH TERM, 1856. 





Harrison v. Cachelin. 





can be no doubt on this subject under the constitution of the 
United States. 

4. Notwithstanding the remark in the case of Schneider vy. 
Staihr, (20 Mo. 271,) it may well be questioned whether, un- 
der the act of March 5, 1849, the husband’s estate in his wife’s 
land, by virtue of the marriage, can be sold under execution 
for the payment of his debts. But that question does not 
arise here, as the debt, on which the judgment and execution 
are founded, was in existence before the passage of the act. 
With the concurrence of the other judges, the judgment will 
be affirmed. 


Harrison, Appellant, v. CAcHELIN, et a/., Respondents. 


1. Adverse possession, to constitute a bar under the statute of limitations, 
must be uninterrupted. 

2. The Supreme Court will reverse judgments of the lower cour’s and award 
new trials, without regard to the number of new trials previously granted, 
wherever erroneous instructions have been given to the jury. 

3. A., by mistake, conveyed to B. whiteacre instead of blackacre ; held, that 
a bona fide purchaser for value, from B., without notice of the mistake, 
would acquire a good title as against A. and those claiming underhim. A 
purchaser, without notice of the mistake, at a sheriff's sale on execution 
under a judgment against B., would be protected under this rule. 


Appeal from St. Louis Land Court. 


This was an action in the nature of an action of ejectment, 
commenced in the St. Louis Land Court, on the 30th day of 
January, 1854, for the possession of the south-west quarter 
of block No. 18, in Hiler’s survey of the former town (now 
city) of Carondelet, against Constant Cachelin, a tenant of the 
other defendants. After the commencement of the suit, the 
other defendants, on their own motion, were made parties. 

The defendants, in their answer, deny the right of the plain- 
tiff to the possession of the property ; and state that they, and 
those under whom they claim, were in the adverse possession of 
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the premises for twenty years prior to the commencement of the 
suit; that on the 2d day of June, 1834, the board of trustees 
of the town (now city) of Carondelet, claiming to own the legal 
title to said premises, did, by ordinance of that date, passed by 
authority of an act of the legislature, approved February 13th, 
1833, ordain ‘‘ that every person who shall have been in pos- 
session of any lot in said town, and shall have cultivated the 
same, being an inhabitant, and having so been possessed prior 
to 1832, shall be entitled to a deed in fee simple for the same ;”’ 
said ordinance making it the duty of the chairman of said board 
to execute such deed as the respective claimants should be en- 
titled to; that the defendants, Leon Levy and Nicholas Levy, 
and those under whom they claim, were included in the provi- 
sions of said ordinance ; that on the 4th day of May, 1835, 
the board, by their chairman, did execute to William Carr Lane 
a deed, purporting to convey to him, among other property, 
the premises set out in the petition, which, at the time of such 
conveyance, the defendants charge were the property of the de- 
fendants, and those under whom they claim, and for which the 
defendants were then entitled to a deed by virtue of said ordi- 
nance; that on the 22d of August, 1840, the board, by reso- 
lution of that date, after reciting that ‘‘in 1835 the board of 
trustees deeded to said Lane the property aforesaid, and that it 
now appeared that one Leon Levy was entitled to the same 
property by right of settlement, and that in consequence of the 
claim of the representatives of said Levy, the said Lane had 
offered to reconvey said property to said town,” authorized the 
chairman to make a deed to said Lane for the north-east quar- 
ter of block lettered C, in exchange for said property; that in 
pursuance of this resolution, the chairman, on the 22d day of 
January, 1841, did convey to said Lane the said porth- east 
quarter of block lettered C,- and in exchange for the property 
set up in plaintiffs petition; that on the 22d day of April, 
1841, said Lane, in pursuance of the resolution, did convey to 
the said town (now city) the north-west quarter of block 18, 
which adjoins the premises sued for ; that the property intended 
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to be conveyed in said last mentioned deed by Lane, was and is 
the south-west quarter of the block, being the premises sued 
for ; that the description of said north-west quarter, in said 
deed, was and is a mistake, and was intended to describe the 
said south-west quarter mentioned in the petition; that the 
plaintiff had notice of all the aforesaid facts before and at the 
time he acquired any title or claim to the same ; that on the 
2d day of March, 1854, the city of Carondelet, in pursuance of 
an ordinance, approved February 15th, 1854, did convey, by 
quit claim deed, all of the right and title of said city in the 
premises described in the petition, to Leon Levy and Nicholas 
Levy, two of the defendants, and that the title to said premises 
is in the said Leon Levy and Nicholas Levy. 

On trial, it was admitted by the parties that the premises in 
controversy are a part of the common of Carondelet, confirmed 
by the act of congress of the 13th of June, 1812; and that the 
defendants were in possession of the premises in controversy at 
the time of the commencement of this suit, and still are in the 
possession of the same. 

The plaintiff then read in evidence a deed from the corporate 
authorities of the former town of Carondelet, to William Carr 
Lane, dated May 4th, 1835, and recorded January 20th, 1836, 
conveying to said Lane the premises in controversy. 

The plaintiff then read in evidence a transcript of the record 
containing the judgment, execution, return thereon, and pro- 
ceedings, of the Circuit Court of St. Louis county, in a case 
wherein Charles Ames was plaintiff, and William Carr Lane was 
defendant. The judgment is dated November 3d, 1844, and 
the execution is dated November 13th, 1849. The plaintiff 
then read in evidence a deed for the premises in controversy 
from William Carr Lane, by the sheriff of St. Louis county, to 
the plaintiff, dated December 13th, 1849, and recorded Decem- 
ber 21st, 1849. This last deed was by virtue of a sale under 
said execution, which took place on the 12th day of December, 
1849. 

It was admitted by the parties that the former town of Ca- 
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rondelet was incorporated by the county court of St. Louis 
county, on the 2d day of August, 1832, and that the legislature 
did, on the 13th day of February, 1833, pass a law authoriz- 
ing the corporate authorities of said town to sell the premises 
in question among other real estate therein named. The plain- 
tiff only claimed nominal damages, and here rested his case. 

The defendants then proposed evidence to sustain that part 
of the answer which relates to the alleged mistakes in convey- 
ing the premises in controversy to said Lane, and the plaintiffs 
objected to the introduction of any evidence of the kind pro- 
“posed by the defendants as aforesaid; which objection was 
overruled ; exceptions were duly taken by the plaintiff. 

William Carr Lane was then called by the defendants as a 
witness, who says: ‘‘I bought, at the first sale of Carondelet 
commons, a lot outside of the limits of the town—three quarters 
of block 18; ground selected for me by Kiler. I bought a 
large amount; some time afterwards the town notified me that 
they had conveyed to me one-fourth of a block that belonged 
to some one else. I said there would be no difficulty; a deed 
was sent tome. I bought north-west, south-east and south- 
west quarters of block 18. I do not recollect what was the de- 
scription of the quarter they said they had conveyed to me by 
mistake ; they stated that it belonged to some one besides my- 
self. I do not recollect who it was. They may have stated 
which quarter, but I do not remember which it was. I do not 
remember whether I saw any member of the board. It was a 
written communication, and I answered it. They then sent a 
deed for the quarter in block C, in exchange for what I con- 
veyed. I executed the deed they sent, without seeing whether 
it corresponded or not. Ido not know from whom I received 
it; but it was sent by authority of Carondelet.” The plaintiff 
objected to the admission of this testimony ; the objection was 
overruled. Plaintiff duly excepted. 

The defendants then read in evidence the various ordinances, 
resolutions, deeds, conveyances and other instruments referred 
to in their answer, which were all objected to by the plaintiff, 
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and the objection overruled by the court, and the decision of 
the court excepted to by the plaintiff. The deed from William 
Carr Lane, (conveying the north-west quarter of block 18,) 
dated April 22d, 1841, to the town—or rather to Joseph Le 
Blond, chairman—was not recorded until March 11th, 1852 ; 
the deed from the town to Lane, dated January 2d, 1841, was 
recorded December 15th, 1849; the deed from Carondelet to 
Leon Levy and Nicholas Levy, of March 4th, 1854, was re- 
corded on the same day. 

The defendants then introduced evidence tending to show that 
the premises had been in their possession, and those under 
whom they claim, from about the year 1832 to the year 1844, 
(excepting a few short intervals, ) and also tending to show that 
there was once a house on the lot, but it fell to pieces and was 
carried away before 1844; and the flood of 1844 washed away 
all of the fences and other improvements; and no one ever 
made any improvements on, or took possession of the lot, until 
some time in the year 1851, when a small house was erected on 
the lot, and Constant Cachelin occupied it as tenant for the 
Levy family; but that the lot was usually called the Levy lot, 
in the neighborhood, and the Levy family always said it was 
their lot. 

The defendants then read in evidence a deed from one Simon 
Busha and wife, to Leon Levy, sr., dated April 7th, 1837, and 
recorded April 29th, 1837, conveying to Levy said lot. Plain- 
tiffs objected to the admission of this deed ; the objection was 
overruled ; plaintiffs duly excepted. 

The court gave the following instructions : 

‘¢1. Unless the defendants show a deed to their property 
executed by the city of Carondelet, for the piece of land sued 
for, he has no paper title that can avail him as against the 
plaintiff.”’ 

‘¢ 2. If the jury believe from the evidence in this cause, that 
the deed offered in evidence by the plaintiff, dated the 4th day 
of May, 1835, and purporting to have been executed by Peter 
J. Shoultz, chairman of the board of trustees, within and for 
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the town of Carondelet, to William Carr Lane, properly de- 
scribes the land sued for; and that the deed also offered in 
evidence by the plaintiff, dated December 13th, 1849, purport- 
ing to have been executed by Louis T. Labeanme, sheriff of 
St. Louis county, properly describes the land sued for, they 
will find for the plaintiff, unless they find from the evidence 
that the defendants, and those under whom they claim, have had 
a continuous and uninterrupted adverse possession of the land 
for twenty years consecutively before the bringing of this suit ; 
and, unless the jury find from the evidence, under other instruc- 
tions given herewith, that said lot was conveyed by the city of 
Carondelet to Lane, by mistake, and that Lane tried to re-con- 
vey it by deed, but failed to do so by mistake.” 

‘¢ 3. Ifthe jury find from the evidence, that the city of Ca- 
rondelet, in making of the deed of conveyance to William Carr 
Lane, of May 4th, 1835, conveyed to said Lane the lot in ques- 
tion, being the south- west quarter of block No. 18, by mistake 
and error; and if they also find that the said city and said 
Lane both acknowledged the said error and mistake, and at- 
tempted to correct the same, the city, by conveying to Lane 
other property of equal value ; and Lane, by attempting to re- 
convey the lot in question to said city by the deed in evidence 
of April 22d, 1841, and that the said last mentioned deed was 
really intended to re-convey to said city the south-west quarter 
of block No. 18, but by mistake and error conveyed the north- 
west quarter of block No. 18, then the jury is instructed that 
the sheriffs deed to Harrison, the, plaintiff, of December 13th, 
1849, did not operate to convey to said plaintiff any legal or 
available title to said lot, as against these defendants.” 

‘¢ 4, If the jury believe from the evidence, that the defend- 
ants, »and those under whom they claim, have had open and 
visible possession of the premises in dispute, adverse to the title 
of the plaintiff, for the period of twenty years next before the 
commencement of this suit, they will find for the defendants.’? 

‘¢ 5, To constitute actual possession, it is not necessary that 
the possessor should live upon or be upon the land, or have the 
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same enclosed by a fence, or have houses or other buildings 
thereon. The actual possession, if proved to the satisfaction 
of the jury, is continued by a continual claim of right, and the 
exercise of the acts of ownership which proprietors do ordina- 
rily exercise over the vacant or untenanted land, and such pos- 
session will continue until there is an actual adverse posses- 
sion.” ! 

Plaintiff duly excepted to the giving of these instructions. 

The plaintiff asked the court to instruct the jury as follows : 
‘61, Adverse possession, to avail as a defence in this action, 
is thus defined by the court: If, under a deed or instrument of 
writing, purporting to convey the land, the grantee, or those 
under him—defendants being of such persons—had absolute 
possession of any portion of the tract or piece of land conveyed, 
claiming the whole for twenty years’ uninterrupted and contin- 
uously next before this suit was brought ; or if, having been in 
absolute possession under a deed or conveyance, he continued 
to exercise ownership, openly and notoriously, by usual acts of 
owners, such as paying taxes, driving off trespassers, and 
claiming the land among and to those with whom he associates 
for twenty consecutive years uninterruptedly next before this 
suit was brought.” 

‘2. If there is no deed or instrument of writing in the chain 
of title to the land, whereby it is described and bounded, there 
can be no adverse possession that will avail the defendants, 
under the statute of limitations, unless there is proved unin- 
terrupted, continuous and unbroken absolute possession of all — 
the land in controversy, for the space of twenty years next be- 
fore the bringing of this suit.” 

The court refused to give the above instructions, which re- 
fusal was duly excepted to by the plaintiff. 

The jury found for the defendants, and judgment having been 
given for them, the plaintiff appealed to this court. A previous 
verdict of the jury, in favor of the defendants, had been set 
aside, on motion of plaintiff, and a new trial granted. 

Casselberry and W. L. Williams, for appellant, cited 








124 ST. LOUIS. 





Harrison v. Cachelin. 





Jackson v. Halstead, 5 Cow. 219; Jackson v. Schoonmaker, 
2 Johns. 230; Bailey v. Irley, 2 N. & Me. 343; King v. 
Smith, 1 Rice, 10; Blood v. Wood, 1 Metc. 525; Doe v. 
Campbell, 10 Johns. 477 ; Proprietors of Kennebec Purchase 
v. Skinner, 4 Mass. 416; Kincaid v. Louge, 7 Mo. 166; Ro- 
binson v. Douglas, 2 Aik. Rep. 364; 4 Bibb, 544; 1 Marsh. 
59, 506 ; 5 Litt. 22; 6 Serg. & Raw. 1; Abell v. Harris, 11 
Gill & Jo. 871 ; Sorber v. Willing, 10 Watts, 142; Naglee v. 
Albright, 4 Whart. 291; Reily v. Chouquette, 18 Mo. 224. 

Primm & Romyn, for respondent. 

I. Under the practice act of 1845, only ‘‘ one new trial shall 
be allowed to either party, except,” &. (R. C. 1845, tit. 
Practice at Law, art. 7, § 3, p. 830.) The practice act of 
1849 in nowise changes the requisitions or the prohibitions of 
the act of 1845. (Sess. Acts, 1849, p. 87, art. 11, § 3.) 

II. Two trials have been had in this cause, in each of 
which verdicts have been found for defendants. The whole 
scope of the decisions of the Supreme Court has been adverse 
to granting a revision of the judgments of courts below, predi- 
cated upon the repeated verdicts of juries. (See Hill v. Wil- 
kins, 4 Mo. 86; Hill v. Deaver, 7 Mo. 57; Humbert vy. 
Eckert, ib. 259.) 

IV. The facts developed in this cause, upon the trial below, 
warranted the instructions given by the court, and justified the 
jury in rendering a verdict against the plaintiff. 


Scort, Judge, delivered the opinion of the court. 


1. The defendants rely on an adverse possession of such 
duration as gives them title against the plaintiff. There is no- 
thing in the case which shows that they pretend to hold ad- 
versely to Carondelet. On the contrary, they look to her for a 
title ; claim one from her as early as 1840, as appears from 
the face of the resolution passed during that year, and finally 
accept a deed from her. Now Carondelet owned the lot and 
retained the title until it was conveyed in May, 1835, to Wil- 
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liam Carr Lane, under whom the plaintiff claims. This suit 
was commenced January 30th, 1854. The statute then had 
not run against the title conveyed by Carondelet when this suit 
was instituted. The defendants accepted a title from Caron- 
delet and used the deed conveying that title in this suit. How 
was their possession, then, adverse to that of Carondelet? Thus 
it would seem that both of the parties have, within a period 
short of the time necessary to create a bar by the statute of 
limitations, acknowledged Carondelet the rightful owner of the 
lot in controversy. We do not hereby intend to convey the idea 
that the defendants are estopped by any thing that has been 
done from setting up a title adverse to Carondelet, but merely 
to express the opinion, that, as the matter appears to us from 
the record, had the question of adverse possession, as against 
Carondelet, been submitted to the jury, they would have been 
warranted in finding a verdict against the defendants on that 
ground. But take it that the defendants claim to hold ad- 
versely to the title of Carondelet, and there is nothing detailed 
in the evidence which would warrant an instruction that would 
defeat the plaintiff. This may be a hard case, but hard cases 
must not be made a pretext for breaking down those principles 
of law on which repose the rights of the great body of the com- 
munity. No landholder would be safe if the facts given in evi- 
dence in this cause should be deemed sufficient to give a right 
against him under the statute of limitations. The interruption 
in the possession, from the year 1844 till 1851, was such as to 
take away the force of all possession prior to 1851. If one tres- 
passes on the land of another and afterwards voluntarily leaves 
the possession, shall a claim of right, subsequently persisted in 
and only evidenced by oral declarations, be available, under 
the statute of limitations, to take away the right of the legal 
owner ? 

2. As to the point that one new trial has been granted to the 
plaintiff, and that consequently, under the statute, he can not 
have another, reference is made to the case of Boyce’s adm’r v. 
Smith’s adm’r, (16 Mo. 317,) which maintains that, when a 
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new trial has been refused, the Supreme Court, on appeal or writ 
of error, will look into the record, and if it finds that incorrect 
instructions have been given to the jury, will reverse the judg- 
ment and award a new trial, without regard to the number of 
new trials previously granted to the appellant or plaintiff in 
error. 

3. In the case of Vaughn v. Tracy, (22 Mo. 415,) it was 
decided that the fact of possession by another was not, of itself, 
notice under our law concerning conveyances to a subsequent 
purchaser, of any prior unrecorded deed held by the tenant in 
possession ; that such possession, though not of itself evidence 
of a prior unrecorded deed, yet might go to the jury as evi- 
dence of the actual notice of such deed, required by the statute, 
in order to defeat a subsequent conveyance. Now the instruc- 
tion given by the court, in relation to the mistake in the deeds, 
simply failed to apprise the jury that notice of such mistake 
must be in Harrison at the time he purchased at the sheriff’s 
sale, in order to defeat his right of recovery. It is by an equity 
set up in the answer that the defendants seek to prevent a re- 
covery by Harrison. If Harrison was a bona fide purchaser 
for a valuable consideration, without notice, courts of equity 
will give no relief against him. The legal title to the lot was 
in Lane, by mistake, it is true; yet, if, whilst it was in him, it 
was sold to a bona fide purchaser, the mistake can not be cor- 
rected at the expense of that purchaser. If Lane, himself, had 
sold the lot in dispute to a bona fide purchaser, his title, be- 
yond all controversy, would have passed. The fact that the 
sale was made by an officer deputed for that purpose by law, 
seems to make no difference. The cases of Ells v. Tousley, 
(1 Paige Ch. 280,) and Gouverneur v. Titus, (6 Paige Ch. 
251,) clearly show that, if a purchaser at a sheriff’s sale is 
ignorant of the mistake in a deed of land conveyed to the 
debtor, he will take the title of the debtor, unaffected with the 
equity of the vendor to have the error corrected. 

The judgment is reversed, and the cause remanded; the 
other judges concur. 
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ALEXANDER Liag@at, Defendant in Error, v. Otiver A. Hart, 
Plaintiff in Error. 


1. Under the revised codes of 1835 and 1845, (R. C. 1835, tit. Wills, sec. 1, 
p- 617, R. C. 1845, p. 1078,) as under the act of July 4th, 1807, (1 Terr. 
Laws, ch. 39, sec. 18, 19, p. 132,) real property acquired after the date of 
a will would pass to the devisee, where such appeared to be the intention 
of the testator. 

2. Where a will, after the making of several specific bequests, proceeded as 
follows: “I hereby direct, authorize and wish my executors to sell the 
whole of my real, personal and mixed property, on a credit of twelve 
months, the proceeds of which, together with what cash I may die possess- 
ed of, after all my just debts have been paid, and the sum of one hundred 
dollars to such of my legitimate nephews as at my death may be found 
named James, ($100 each, ) I wish disposed of in the following manner, viz: 
to be sent by my executors to Ireland,”? &c., to be invested for the benefit 
of the testator’s brothers and sisters, &c. ; held, that it sufficiently appeared 
upon the face of the will that it was intended to cover, and provide for the 
sale of, all the real property owned by the testator at the time of his death. 


Error to St. Louts Land Court. 


The following agreed case was submitted to the Land Court 
under article 20 of the practice act of 1849 (Sess. Acts, 
1849, p. 95): 

‘¢ On the 7th of July, 1851, Patrick McLaughlin, being seized 
in fee, conveyed to James Boal, and his heirs, the undivided 
third part of a lot of ground in block No. 99, in the city of 
St. Louis, having a front of 47 feet, more or less, on Locust 
street, and a depth of 574 feet running southwardly ; bounded 
north by Locust street, east by a lot of one Martin, south by a 
lot of John Eyrne, and west by a lot of Baptist Godoir. Prior 
to this conveyance, said Boal had no interest in said land. 
James Boal died in the year 1851. Inthe year 1835, he had 
made and published his last and only will and testament, a 
copy whereof is as follows : 

‘¢¢Tn the name of Israel’s God, Amen. I, James Boal, of 
the town of Lynchburg, and state of Virginia, do make this, 
my last will and testament, revoking all others. First, I re- 
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turn to my brother John Boal, the gold watch which he pre- 
sented me some time ago; secondly, I give and bequeath to my 
uncle, Alexander Liggat, and his heirs forever, my lot of 
ground in the Presbyterian graveyard, near Lynchburg ; third- 
ly, I hereby direct, authorize and wish my executors to sell the 
whole of my real, personal and mixed property, on a credit of 
twelve months, the proceeds of which, together with what cash 
I may die possessed of, after all my just debts have been paid, 
and the sum of $100 to such of my legitimate nephews as at 
my death may be found named James, ( $100 each, ) I wish dis- 
posed of in the following manner, viz: to be sent by my exec- 
utors to Ireland, and placed in the hends of two or three such 
persons as my brothers and sisters may select as trustees ; 
said trustees to pay out of the said fund to each of my brothers 
and sisters, annually, the sum of ten pounds sterling, as long 
as they shall live. The balance to be loaned out by said trus- 
tees, taking bond, with good security, and payable to themselves 
and successors, subject to the payment annually of the interest 
and the above named dividend of ten pounds sterling to each of 
my brothers and sisters ; and in case of the death of either of 
the above named brothers and sisters, the dividend of such is to 
stop and to be kept in the principal fund. And when all my 
brothers and sisters shall have died, and it appears that there 
is still a balance, it is my wish and desire that said balance, 
principal as well as interest, be equally divided among my legi- 
timate nephews and nieces, including also such as are named 
James. I hereby appoint Alexander Liggat and Patrick Mat- 
thews to execute this, my last will and testament; and, in the 
event of their death, such other two of my friends as the cor- 
poration court of Lynchburg may select, provided such will act 
without receiving any further compensation or commission than 
the expenses incurred by them in the performance of that 
friendship. Witness my hand and seal at Lynchburg, this 
23d day of December, in the year 1835, in the 36th year of 
my age, and of my residence in America the eighteenth. 

JAMES Boat, (seal. )’ 
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‘¢ There were two subscribing witnesses to this will, and it was 
duly admitted to probate in St. Louis county, on the 4th No- 
vember, 1854. 

‘¢The deceased, James Boal, had never been married. His 
next of kin and nearest blood relation of all who were resident 
in the United States was Alexander Liggat. He had brothers 
and sisters in Ireland, together with their children, but these 
were and always had been non-resident aliens. Alexander 
Liggat was his uncle. 

‘¢ On the 21st day of June, 1855, Alexander Liggat made with 
Oliver A. Hart a contract in writing for the sale of the said 
undivided third part of the lot of ground above described for the 
sum of $1525 00, whereof one-fourth was to be paid in cash, 
and the balance in three equal annual instalments, bearing in- 
terest from the day of the sale, and secured by a deed of trust 
on the property sold. The plaintiff, Alexander Liggat, ten- 
dered a deed in due time to the defendant, Oliver A. Hart, and 
demanded payment of the purchase money, the deed and the 
demand being according to the contract aforesaid. Defendant 
refused to pay the money or give security or receive the deed, 
on the ground that the title of the plaintiff was not marketa- 
ble—that is, not valid. The title is valid, if the plaintiff takes 
the interest of James Boal as heir at law. If the court shall 
be of opinion that the title of the plaintiff is not marketable, 
then a judgment shall be rendered for the defendant. If the 
court shall be of opinion that the title of the plaintiff is mar- 
ketable, a decree shall be rendered for the specific performance 
of the contract of sale made between plaintiff and defendant 
on the 21st June, 1858, either party may appeal or sue out a 
writ of error.” 

Upon this case, the eourt gave judgment for the specific per- 
formance of the contract, deciding, 1. That James Boal died 
intestate as to the land in question, which was acquired after 
the making and publication of his will. It is unnecessary to 
inquire whether the devise, so far as it operated at all, was of 
realty or personalty, or whether non-resident aliens can take 
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and hold real estate, by will, until inquest of office found. 2. 
That the only heir of James Boal, capable of taking the land 
by descent, is the plaintiff, and that he has all the title thereto 
which James Boal had at the time of his decease. 3. That 
as the agreed case admits the title to be valid, if plaintiff takes 
the interest of James Boal, the plaintiff is entitled to a specific 
performance of the contract of sale, mentioned in the case made, 
and a decree should be entered accordingly. 

The defendant, Hart, took all proper exceptions, and moved 
for a review of the case and judgment for the defendant ; which 
being overruled, he brings the case here by writ of error. 

Glover & Richardson, for plaintiff in error. 

I. By our laws, in December, 1835, when the will of James 
Boal was made, a testator might, if he used apt words for that 
purpose, devise lands which he should acquire after making his 
will. It was the statute 32 Henry VIII, ch. 1, which author- 
ized the disposition of lands by last will. (2 British Stats. at 
large, 272 ; 8 Bacon’s Abr. 441.) The English courts placed 
on the language of this statute a severe construction (Plowden, 
544; 2 Ves. jr. 427), and it became a settled rule of decision 
that a testator could not, under this statute, under any circum- 
stances, devise all his real estate, but that so much only would 
pass by his will as he happened to have or own at the making 
of it. This doctrine was very inconvenient, and has given way 
to legislation in England, and also, to a great extent, in this 
country. (Geyer’s Dig. 430; R. C. 1825, p. 790; Smith v. 
Eddington, 8 Cranch, 66 ; Harrison v. Allen, 8 Call, 296; 4 
Scam. 67; 2 Indiana Rev. Stats. 308 ; Maine Rev. Stats., 
1840, p. 376; 4 Kent, 512.) A testator clearly might, un- 
der the acts of 1815 and 1825, dispose by will of after ac- 
quired lands. The revised code of 1835 did not abridge the 
power of devising given by the acts of 1815 and 1825. 

II. The will of James Boal is sufficient in the language it 
employs, to pass the after acquired lands, supposing the de- 
visees competent to take, they being aliens. 

III. Inasmuch as the will directs the lands to be sold and 
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the proceeds to be disposed of, the lands must be regarded as 
money, and there is no legal objection to the devise taking 
effect, notwithstanding the alienage. As to this point, see the 
following authorities: 2 Story’s Eq. 100; 2 Kent, 62, 63; 
14 Mo. 528 ; 3 Wheat. 503 ; 6 Paige, 448. 

T. T. Gantt, for defendant in error. 

I. The first point decided by the court below was correctly 
decided. After the first day of December, 1835, when the act 
of that year concerning wills went into effect, a testator could 
not make a will to operate upon land in Missouri acquired after 
the date of the publication of his will. The act of 1845, on 
the subject of wills, was almost, word for word, the same with 
that of 1885. The words of the statutes of 1815 and 1825 
(see 1 Terr. Laws, p. 405, § 25; R. C. 1825), and still more, 
those of the act of July 4th, 1807, (1 Terr. Laws, p. 131, 
§ 18,) were, however strikingly different from those of the act 
of 1835. Granting that by these several acts of 1807, 1815, 
and 1825, a devisor might dispose of after acquired lands, it 
is evident that our statute of wills, adopted in 1835, and re- 
adopted in 1845, was, in respect to the power of disposition, a 
return to the English statute of wills, of 32 Henry VIII, ch. 
1. Our statute is, not in terms but in meaning, the same as 
the English statute. The words ‘‘ persons having moneys, 
lands,” &c., of the English statute, were supposed by the 
judges, in the case of Butler v. Baker, (3 Co. Rep. 30,) to be 
a basis for that quaint, verbal criticism, to which the learned of 
that day were so much addicted. But, in Cowper’s Reports, p. 
90, it was declared that it was not to this phraseology that the 
uniform construction of the English statute was due, but to the 
plain, obvious import of the words employed. In our own 
country, upon statutes similar to the English statute, and upon 
the English statute itself, there have been repeated decisions 
establishing the legal doctrine that after acquired lands do not 
pass by a will. (See 1 Salkeld, 237; 1 Saund. 277, note 4; 
Archer v. Bokenham, 11 Mod. 148; Harwood v. Goodright, 
Cow. 90-1; Hogan y. Jackson, ib. 305; Langford v. Pitt, 2 
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P. Williams, 629; Hogan v. Jackson, 6 Mass. 149; Bollard 
v. Carter, 5 Pick. 112; Rogers v. Potter, 9 Johns. 342; Mc- 
Kinnon vy. Thompson, 3 John. Ch. 307 ; Livingston v. New- 
kirk, id. 312; Kendall v. Kendall, 5 Munf. 272; Burke v. 
Young, 2 Serg. & R. 888-9; Kemp v. McPherson, 7 Har. & 
Johns. 320, 8335.) Even where statutes, much more unambi- 
guous than ours was in 1825, are in force, as in Virginia, the 
clearest manifestation of an intention that a will shall operate 
on after acquired lands, is declared to be necessary, in order 
that it shall have that operation. (See Smithy. Eddrington, 8 
Cranch, 66; Harrison v. Allen, 3 Call, 389; also Philadel- 
phia v. Davis, 4 Raw. 490; Burke v. Young, 28. & R. 388.) 

Il. The second point decided by the court was correctly de- 
cided. The only heir at law of James Boal, capable of taking 
the land by descent, was the plaintiff, Alexander Liggat. (1 
Thomas’ Coke, 90-91 ; 3 Cruise’s Dig. 365-6 ; 2 Kent Com. 
60-1.) There is nothing in our statute respecting aliens, (R. 
C. 1845, p. 118, which is a transcript of the law of 1835,) or 
in our statute of descents and distributions, changing the rule 
of the common law in this respect. 

III. The third point decided by the court, being a corollary 
from the first two propositions, is correct. 


LEONARD, Judge, delivered the opinion of the court. 


Mr. Butler, in a very able note to Coke’s First Institutes, 
(191, a,) after specifically pointing out the difference between 
the Roman and the feudal law, upon the subject of suceession 
to the estates of deceased persons, thus forcibly sums up the 
the contrast : ‘* By the Roman law, the heir was a person ap- 
pointed indiscriminately by the law or the deceased to repre- 
sent him, and, in consequence of that representation, was enti- 
tled to his property, and bound by his obligations. In the feu- 
dal law, the heir was a person of the blood of the aneestor, ap- 
pointed by the original contract to the succession, and, in con- 
sequence of that succession, was supposed, more by the general 
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notions of mankind than by the notions of the feudal polity, to 
represent. the ancestor. By the Roman law, the heir succeeded 
to the property of the ancestor in consequence of this civil 
representation of him, and supposed continuation of his per- 
sonal estate. In the feudal law, he acquired a national repre- 
sentation to the ancestor, in consequence of the feudal succes- 
sion. In the Roman law, real and personal property was 
equally the subject of inheritance. In the feudal law, inheri- 
tance was confined to real property. The Roman heir claims 
as such all from the person last possessed, and nothing from 
the original donor. The feudal heir claims as such all from 
the donor, and nothing from the person last possessed.” The 
power of an owner to appoint a successor to his property, both 
real and personal, after his death, which seems to be nothing 
more than one of the natural rights of property, prevailed to its 
full extent among the Saxons of England. When, however, 
upon the establishment of the Normans, the feudal system be- 
came part of the law of England, so that tenants in fee could 
not alien without the consent of the lord, the power of dispos- 
ing by will, as well as every other mode of aliening land, gen- 
erally ceased. And, although the feudal restraint upon aliena- 
tion could not but gradually yield, as an unnatural limitation 
upon property, and accordingly many of the restraints were 
removed before Glanville wrote, yet the power of disposing by 
will was not allowed for a long time afterwards, partly from 
the fear lest persons should be imposed upon in their last ex- 
tremity, and partly for the want of that notoriety which the 
common law required in all transfers of real property. Dur- 
ing the suspension of the direct power, which continued from 
Henry II to the latter end of the reign of Henry VIII, it was 
indirectly but substantially acquired, and exercised by means of 
uses. This indirect practice, however, of devising lands, was 
at length checked by the statute of the 27th Henry VIII, 
which, transferring the legal estate to the use, extinguished, 
for a time, the separate equitable ownership, and with it the 
incidental power of devising. The consequence was, that lands 
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again became generally unalienable, except by a conveyance, 
to take effect in the lifetime of the proprietor ; but the legis - 
lature found it necessary, within a few years afterwards, to 
allow of testamentary dispositions of land, and for that pur- 
pose the statute of wills was passed in 31 Henry VIII, and 
amended in the 34 of the same king (1 Powell on Devises, 
ch. 1; Cruise on Real Property, tit. 38, ch. 1). 

While the power of disposing of lands by will was exercised 
by means of uses, the will being considered the mere appcint- 
ment of a use, it was holden that it could only operate on 
lands of which the party was possessed at the time, and could 
not affect any lands subsequently acquired; and the courts ac- 
cordingly adopted the same narrow principle when they came 
to put a construction on the statute of wills; and, therefore, 
although the idea of a real devise was, as Lord Mansfield re- 
marked, (Cowper, 303, ) derived from a Roman will, which was 
the appointment of an heir to succeed to the property and to 
discharge the obligations of the ancestor, including his testa- 
mentary donations, yet it was treated in the English law not 
like an English will of personal property, when the executor 
corresponds with the instituted heir of the Roman law, but 
as a particular conveyance of the lands embraced in it, and was 
subjected, in the particular now under consideration, to the 
rules applicable to such conveyances, instead of being treated 
as a testamentary disposition to take effect after the death of 
the disposer. It accordingly became a settled rule in the con- 
struction of the English statute of wills, that, if a testator de- 
vised all the real estate of which he should be seized at the time 
of his death, and after the making of the will he purchased 
lands in fee, such after acquired property, whether it was con- 
veyed to the testator or to a trustee for him, did not pass by 
the will, but descended, as to the legal inheritance in the for- 
mer case, and as to the equitable in the latter, to the testator’s 
heirs at law (1 Jarman on Wills, 85; Booker v. Cooke, 1 Salk. 
237; S. C., 3 Bro. P. Cases); and the reason of this was, 
not on account of the intent on the part of the testator, but 
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because he had no legal power to dispose by will of land which 
he did not own at the time; and the reason given for this con- 
struction was not merely that a limited testamentary power was 
conferred by the very words of the act, but because such was 
the legal consequence, in the absence of any express provision 
to the contrary, of considering a devise, not in the nature of a 
will, but of a particular conveyance. Under the old law, 
therefore, when a testator made a general gift of his real and 
personal estate, he was considered as meaning to dispose of 
these respective portions of property to the full extent of his 
testamentary power, and it accordingly took effect as a gift of 
such real estate as belonged to him at the time of the execution 
of the will, and as to the personalty as a disposition of whatever 
he should possess at the period of his decease; and this con- 
struction has prevailed in the United States, wherever the Brit- 
ish statute of wills has been adopted, either by express enact- 
ment, or as a part of the general system of law. 

Lord Mansfield once remarked, that common sense would 
never teach a man the difference between the ¢estamentary 
gift of a horse and a house, and that, originally, the construc- 
tion might as well have been otherwise, but that it was then 
too well settled to be disturbed. Indeed, experience has at 
length taught the British nation that it had better have been 
settled otherwise from the beginning, as the construction given 
has been found to defeat the real intention of testators, and 
accordingly they have remedied the evil in 1 Vic. ch. 26, by 
providing that testators may dispose of all the real and personal 
estate to which they may be entitled at the time of their death, 
and that every will shall be construed, with reference to the real 
and personal estate comprised in it, to speak and take effect as 
if it had been executed immediately before the death of the tes- 
tator, unless a contrary intention shall appear by the will ; and 
the result is, that the distinction in an English will between 
real and personal property, that was not obvious to common 
sense in the days of Lord Mansfield, is now abolished, and an 
English devise of land operates now as a will of personal pro- 
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perty did before the passage of the late act, and passes what- 
ever real estate the testator may possess at the time of his 
death, unless a contrary intent appear. It is also to be re- 
marked, that the same experience that produced the British 
amendment act upon this subject, has resulted substantially in 
the same enactments in the several states where the English 
rule of interpretation had been introduced and prevailed. Ac- 
cordingly, in Massachusetts, at their revision in 1835, (Rev. 
Stat. 417, sec. 3,) it was provided, that after acquired real 
property should pass by a will, in like manner as if it were 
possessed at the time of the making of the will, if such appear - 
ed to be the intent of the testator ; and similar enactments have 
been adopted in Maine, New Hampshire, New York, Pennsyl- 
vania and other states. (Winchester v. Foster, 3 Cush. 
366. ) 

The Virginia statute of 1785 expressly extends tke testa- 
mentary power to the real property which the testator may have 
at his death, and was followed in this particular in Kentucky 
and Illinois; and the result of the decisions in these states is, 
that after acquired lands pass, when such appears to be the in- 
tention of the testator, although in Virginia they retain the rule 
adopted in England, that the words of the testator, in reference 
to his real property, are to be understood as referring to the 
time of the making of the will, unless a different intent appear. 
(Turpin v. Turpin, 1 Wash. Virg. Rep. 75 ; Harmon v. Allen, 
3 Call, 297 ; Warner’s executors v. Swearingen and wife, 6 
Dana, 200; Wells v. Watson, 4 Scam. 66.) The legisla- 
tion in our own state has been somewhat peculiar. The first 
act upon the subject, passed in 1807, was copied from the Vir- 
ginia statute of 1785, and confers, in one section, upon per- 
sons of full age, testamentary power over all real estate then 
owned, or which the testator may have at his death; and, in 
@ subsequent section, confers testamentary power over the per- 
sonal estate, in general terms, upon persons who are over eigh- 
teen years of age. The law so continued, without any change, 
until the revision of 1835, when, under the plan of revising 
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then adopted, of dropping what were deemed superfluous words, 
the phraseology was changed to what it now is, and the testa- 
mentary power, over both real and personal property, was in- 
corporated into one section, and conferred in the same general 
words ; and the same phraseology was continued in the revision 
of 1845, and we presume also in the last revision. The lan- 
guage now used, however, is not the language of the old En- 
glish statute—*‘ that any person having an estate may dispose 
of it at his pleasure,” &c.; but that every person may, ‘‘ by 
last will, devise all his estate, real, personal and mixed,” &c. 

No doubt is entertained but that, under the act of 1807, af- 
ter acquired real property would pass by will, whenever such 
appeared to be the intention of the testator. The reason why 
it did not pass under the English statute, was the want of tes- 
tamentary power; and that power being expressly given by our 
original act, the objection was out of the way; and such seems 
to have been the construction given to the statute in Virginia, 
Kentucky and Illinois. 

But the question is as to the construction of the present law. 
Must we hold that the act now in force does not confer testa- 
mentary power over after acquired land, and, on account of the 
change in the phraseology of the statute, which was made in 
1835, go back to the construction put upon the original stat- 
ute? We think not. The language now used does not re- 
quire such a construction at our hands. It is different from the 
language of the English statute of wills. The testamentary 
power is given here in general language ; it embraces both real 
and personal estate, and is a power to make a testamentary 
disposition of all the testator’s property, without any distinc- 
tion between real and personal property, and not a mere power 
of particular disposition. It is more in the nature of a Roman 
will than an English devise of real property. But, however 
this may be, when we consider the plan of revising that was 
adopted —the impolicy of creating changes in laws of daily 
practical importance—the little probability, when all around us 
were abandoning the old, narrow construction of the testamen- 
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tary power, that our legislature should adopt it, for the first 
time, by an express provision for that purpose—and when we 
consider, too, that neither the community nor the profession 
have generally, as we believe, been aware of the supposed 
change—and that men have generally acted as if the original 
act of 1807 were still in force, and that estates have been ad- 
ministered and distributed accordingly,—we do not think that 
we would be warranted in declaring that the legislature, by the 
change in the language, intended to effect the substantial 
change in the meaning of the law that is supposed, and we shall 
accordingly give to the act, as it now stands, as literal a con- 
struction in favor of the testamentary power as we should have 
felt constrained to have given to the original act. 

In this view of the subject, the question for our consideration 
is, what was the intention of the testator, fairly inferable from 
the will? Did he intend to die testate as to all the property 
he should leave, or did he mean to embrace within his will such 
land as he then owned, together with all the personal property 
he might have at his death, and leave the real property he 
should subsequently acquire to go according to law? No plain 
man, after reading the will, would hesitate a moment in an- 
swering this question; but it is said that we are bound by a 
legal rule of construction, which constrains us to consider a 
will in reference to the real property, when a contrary intent 
does not appear on the face of it, as referring to the time it 
was made, although, as to personal property, it speaks from 
the death. We all know that this is purely an artificial rule, 
and that, in a majority of the cases to which it is applied, it 
defeats the intention of the testator. Men know that their wills 
are not to take effect until they die, and they make them for 
the purpose of fixing the distribution of their property from 
that moment, and it was under this view of the subject that in 
the statute of 1 Vic. ch. 26, as well as in some recent Ameri- 
can statutes, it is declared that the will shall be considered as 
speaking from the moment of the death of the testator, unless 
@ contrary intention appear. But admitting, for the purpose 
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of the present case, that this rule of construction, as to the time 
to which the will refers, is applicable to our own statute, we 
think there is enough in this will to show that the testator’s 
mind was directed to the time of his death, and that the gene- 
ral disposition which he made of his property, had reference to 
that period and not to the date of the will. After disposing of a 
watch to one, and a lot in a burial-ground to another, the will 
proceeds in these words: ‘* I hereby direct my executors to sell 
the whole of my real, personal and mized property, on a 
credit of twelve months, the proceeds of which, together with 
what cash I may die possessed of, after all my just debts have 
been paid, and the sum of one hundred dollars to such of my 
legitimate nephews as at my death may be found named 
James, I wish disposed of in the following manner, viz: to 
be sent to my executors in Ireland,”’ to be there invested for the 
use of all his brothers and sisters and their children. The tes- 
tator contemplated a sale of his property immediately after his 
death, and in describing the property to be sold, evidently re- 
fers to all that should then belong to his estate, whether real or 
personal. In Brown v. Soheer, (1 Cush. 133,) where the con- 
struction of the will was under the Massachusetts act, to which 
we have referred, according to which, in order to pass after 
acquired lands, it was necessary that the intention should 
‘¢ clearly and manifestly appear,”’ the court remarked : ‘‘When- 
ever there is a devise of the whole estate or of all the residue 
of the estate of a testator, there being both real and personal 
estate upon which the will may operate, an intention to give 
after acquired real property may perhaps be justly inferred, 
unless there be some indication of a different intention to be 
found in the will.” In the present case, it is plain enough that 
the testator intended to die testate as to the whole of his prop- 
erty, no matter of what kind it might be. He intended it all 
for his brothers and sisters and their children, with the trifling 
exceptions that are expressed, and we should defeat and not 
execute his will, if we were to make a distinction, that he never 
thought of, and pronounce that the real property, acquired af- 
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ter the date of the will, was not embraced in it, but was left by 
him to be distributed according to law. The judgment must 
therefore be reversed, and the cause remanded. 





Scott ef a/., Plaintiffs in Error, vy. Bamzy, ARMSTRONG AND 
OTHERS, Defendants in Error. 


1. One William Bailey executed a deed of trust of certain real estate to se- 
cure the payment within twelve months of an indebtedness, recited therein 
to be due “to Patrick H. Scott and Sarah B. Scott, in the sum of about two 
thousand dollars, being the amount of principal and interest due upon a 
promissory note drawn by the said Bailey and endorsed by the said Patrick 
H. and Sarah B. Scott, and now past due and held by Mrs. Elizabeth Ca- 
bell, of Winchester, Virginia.”? In point or fact, it was intended by the 
parties to the deed of trust to secure the said P. H. Scott and S. B. Scott 
against liability upon a bond executed in favor of the said Mrs. C. Cabell, 
by the said Scotts, jointly with, and as the sureties of the said Wm. Bailey. 
Held, that this mis-recital of the nature of the indebtedness was not such 
as to avoid the deed of trust. 

2. Parol evidence is admissible to show that the relation of principal and 
surety exists between the co-obligors of a bond. 


Error to St. Louis Land Court. 


This was an action in the nature of a proceeding to foreclose 
a deed of trust or mortgage. The petition stated that William 
Bailey, one of the defendants, on the 20th October, 1843, by 
his deed of that date, duly recorded, conveyed to F. W. Risque, 
one of the defendants, a tract of land in St. Louis county, 
described in said deed and in said petition, in trust to secure, 
among other things, ‘* the payment, in twelve months from date 
of the deed, of about $2000 to P. H. & S. B. Scott, [plain- 
tiffs in this action, ] being the amount of principal and interest 
due on a promissory note, made by Wm. Bailey, in favor of 
P. H. & 8. B. Scott, and by them endorsed, and then held by 
Mrs. Elizabeth Cabell, of Virginia.”? That the instrument, 
the payment of which the said Wm. Bailey intended by said 
deed of trust to secure, is in the words and figures following: 
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“¢ $1860. Lynchburg, Va., Nov’r. 8, 1840. Twelve months 
after the 4th of November next, we, or either of us, promise to 
pay to Mrs. Elizabeth Cabell, her heirs or assigns, the joint and 
full sum of $1860, to bear interest at the rate of six per cent. 
per annum from date, Nov’r 8, till paid, and for the payment 
of which sum we bind ourselves, our heirs, firmly by these pre- 
sents; sealed with our seals and dated November 8, 1840. 
[Signed] Wm. Bailey, (seal). S. B. Scott, (seal). P. H. 
Scott, (seal).”” That P. H. Scott and 8. B. Scott signed this 
instrument as sureties of Wm. Bailey, and that the said Wm. B. 
mistakenly described it as being a note whereof plaintiffs were 
endorsers ; the fact being that said instrument was, as set 
forth, a writing under seal, and that the plaintiffs were the sure- 
ties of Wm. Bailey therein, to pay Mrs. Elizabeth Cabell the 
sum of ‘ about $2000,” the precise sum really due on 20th 
October, 1843, being $2080; and said Bailey referred to said 
instrument by memory only, and so misdescribed it in the fore- 
going unessential particulars. 

The petition stated that Risque was a non-resident ; that 
Mrs. Cabell had obtained judgment on the said written instru- 
ment against the plaintiffs and said Bailey, and that the plain- 
tiffs had paid the same, and they asked for judgment for the 
sale of the land conveyed to Risque to repay the money by 
them paid on the judgment. 

Armstrong was not a party to the suit originally. Upon his 
own motion, he was made defendant, and answered, denying 
that the deed of trust dated October 20, 1843, was in trust to 
secure the payment in twelve months after date, of about $2000 
to P. H. & S. B. Scott, principal and interest, due upon a 
promissory note made by Wm. Bailey, in favor of plaintiffs, 
and by them endorsed to Mrs. E. Cabell, denying also that any 
money was secured by said deed to be paid to the plaintiffs ; 
averring that whatever debt, if any, was due from Bailey and 
plaintiffs to Mrs. Cabell, has been paid and satisfied before the 
commencement of this suit, and therefore can be no longer a 
lien on the land described in the petition; denying that plain- 
10—voL. XXIII. 
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tiffs have any right to cause said land to be sold for the non- 
payment by Bailey of said promissory note; denying knowl- 
edge of Bailey’s intention to secure the bond mentioned in the 
petition, or whether such bond existed, and alleging that the 
deed of trust purported to secure a note, not a bond; and that 
if the money was due upon a bond and not a note, then the 
deed of trust was no security for it; that plaintiffs were not 
sureties for Bailey in said bond, but co-obligors, and that evi- 
dence to show that they are sureties is not admissible ; that the 
payment of said bond or of the judgment thereon, by the plain- 
tiffs, is an extinguishment of the lien, and no assignment, legal 
or equitable, of the security, resulted to them from such pay- 
ment; that if such judgment was obtained as is stated, it fixed 
the character of plaintiffs as co-obligors, and estops them to say 
that they were sureties of Bailey; that a judgment was ren- 
dered apainst Bailey in 1845, under which Darby purchased all 
the interest of Bailey in this land and sold the same to Arm- 
strong by a warranty deed, for full value, in July, 1845. Bai- 
ley answered, confessing the petition. An order of publication 
was taken against Risque, and a formal judgment by default 
was entered against him. 

The cause was tried by the court sitting as a jury, and the 
court found the facts in controversy as follows: ‘* That on the 
8th November, 1840, Wm. Bailey, Patrick H. Scott and Sarah 
B. Scott made their joint and several bond, under their several 
seals, whereby they bound themselves to pay to Elizabeth Ca- 
beil and her heirs $1860 within one year from the 4th Noyem- 
ber, 1841; that on the 20th October, 1848, said Wm. Bailey 
conveyed to F. W. Risque the land described in plaintiffs’ peti- 
tion, in trust to secure the payment in twelve months after date 
thereof of about $2000 to P. H. & S. B. Scott (the plaintiffs), 
being the amount of principal and interest due upon a pro- 
missory note, made by Wm. Bailey in favor of P. H. & S. B. 
Scott, and by them endorsed to and then held by Mrs. Elizabeth 
Cabell, of Virginia ; that on the 5th March, 1845, a judgment 
was rendered in the St. Louis Circuit Court for $1205, in favor 















































MARCH TERM, 1856. 





Scott v. Bailey. 





of John W. Nelson, plaintiff, against Wm. Bailey, defendant ; 
that an execution issued thereon, and that the sheriff of St. 
Louis county did, by virtue of said execution, levy upon and 
sell all the right, title and interest of Bailey in the land to 
John F. Darby, who was the highest bidder therefor, for the 
sum of $895; that the sheriff made a regular deed therefor to 
said Darby on the 28d April, 1845; that on the 16th July, 
1845, John F. Darby, by regular deed of grant, bargain and 
sale, conveyed ssid land to D. H. Armstrong for the considera- 
tion of $1200; that said sum was then a fair price for said 
land; that Armstrong had no actual notice of the deed of trust 
from Bailey to Risque above mentioned ; that Mrs. Cabell re- 
covered judgment against the plaintiffs in 1847, upon their 
aforesaid bond ; that plaintiffs paid said judgment to Mrs. Ca- 
bell in 1847; that Wm. Bailey paid no part of said judgment ; 
that plaintiffs were the sureties of Wm. Bailey in said bond in 
fact, but co-obligors on the face of the bond; that Wm. Bailey 
designed to secure the payment of that bond by the deed of 
trust to F. W. Risque, and that he misdescribed the instrument 
intended to be secured by mistake and carelessness. 

‘* Upon the foregoing facts, the court declares the law to be 
that D. H. Armstrong, being an innocent purchaser for a fair 
price of the real estate in question, it is not competent for the 
plaintiffs in this action to subject the said real estate in the 
hands of Armstrong to the payment to the plaintiffs of the 
amount which they had paid to Mrs. Cabell as securities for 
Bailey on said bond for $1860; that the instrument purport- 
ing to be secured by the deed of trust being entirely different 
from the instrument set up by the plaintiffs in their petition as 
the foundation of the indebtedness, it is not competent for the 
plaintiffs to establish, by parol evidence, that the description in 
the deed of trust was made by mistake, so as to authorize 
plaintiffs to charge the land with the payment of the said bond, 
the property being in the hands of an innocent purchaser.” 

7. J. Gantt, for plaintiff in error. 
I. Armstrong had constructive notice of the deed of trust, it 
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being alleged in the petition, and not denied in the answer, that 
it was recorded in St. Louis; besides, it was proved on the 
trial that it was duly recorded in October, 1843. Having no- 
tice of the deed of trust, he had notice that P. H. and S. B. 
Scott were sureties for Wm. Bailey for the payment of about 
$2000, principal and interest, to Mrs. E. Cabell, and that the 
object of the deed of trust was to secure them against their 
liability as his securities. The record showed that the land was 
encumbered in favor of the Scotts in the sum of about $2000. 
It is in nowise material that the instrument, by which their lia- 
bility to Mrs. Cabell was shown, was misdescribed in the deed 
of trust. The purchaser, Armstrong, having notice by the re- 
cord of the liability of the Scotts to Mrs. Cabell, could not have 
been injured by a misrecital in the deed of trust of the nature 
of that liability. 

II. There is no weight to be attached to the objection that it 
appeared by the deed of trust that nothing had been paid at the 
date of the deed by P. H. and S. B. Scott for Wm. Bailey, and 
that there was no debt due from him to them which could be 
secured. (See Duvall v. Raisin et al., 7 Mo. 449.) 

III. The extinguishment of the debt due Mrs. Cabell did not 
defeat the security created in favor of the Scotts by the deed 
of trust. 

IV. Parol evidence was admissible to show that P. H. and 
S. B. Scott, although co-obligors on the face of the bond, 
were, in point of fact, sureties of Wm. Bailey. (Garrett v. 
Furguson’s adm’r, 9 Mo. 125.) 

V. Under the registry acts of other states, it has been held 
that though there be a mistake in the record of a deed of mort- 
gage, so that the record does not show an encumbrance cor- 
responding to the fact, but does show an encumbrance alto- 
gether different; then, if the encumbrance be as great as or 
greater than the actual encumbrance, the encumbrancer shall be 
protected. If the encumbrance shown by the record be less 
clearly than the actual encumbrance, then the encumbrancer 
shall be protected to the extent of the encumbrance shown by 
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the record, but no further. (See Beekman v. Frost, 18 Johns. 
544; 1 Johns. Ch. 288.) It follows that the mere misdescrip- 
tion can not injure the claim of the encumbrancer, the material 
thing being the amount of his claim. Misdescription touching 
the account on which it accrues, can affect no one injuriously. 

VI. The deed of trust should stand good for the whole sum 
actually due at its date from Bailey to Mrs. Cabell. 

B. A. Hill, for defendant in error. 

I. Armstrong is an innocent purchaser, and it is not compe- 
tent for plaintiff to charge the land so held by Armstrong, ex- 
cept in strict accordance with the terms of the deed of trust. 
The deed of trust can not be reformed so as to alter or vary 
the rights of Armstrong. There does not appear to have been 
at the date of the deed of trust any indebtedness by Bailey to 
plaintiffs ; nor does it appear that plaintiffs had endorsed any 
promissory note to Mrs. Cabell. Plaintiffs are guilty of laches 
which bar them from asking the aid of a court of equity. 

II. Plaintiffs were joint co-makers of the bond to Mrs. Ca- 
bell, and can not prove by parol that they were only the sure- 
ties of Bailey. They are estopped from denying that they are 
joint co-makers of the bond. It is impossible then to reform 
the bond, and there is no prayer for it. This being clear, the 
plaintiffs can not insist that the bond, as it stood, was the in- 
strument secured to be paid by the deed of trust. The plain 
language of the deed of trust clearly repels any such presump- 
tion. (Jackson v. Sackett, 7 Wend. 94.) Plaintiffs rely upon 
the evidence of Wm. Bailey to prove the mistake in the deed of 
trust and the interest he had in making the deed; and they at- 
tempt to prove by him that the deed was executed for the pur- 
pose of securing a different dedt from the one described in the 
deed. Bailey is not a competent witness to prove such facts. 
The suit is prosecuted for his immediate benefit ; for if the land 
is charged with the debt, Bailey is discharged and his debt to 
plaintiffs is satisfied. (See art. 25, sec. 2 of practice act of 
1849 ; Sess. Acts, 1849, p. 100.) The instrument sought to 
be reformed for the alleged mistake is within the statute of 
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frauds and perjuries, which requires all such instruments not 
only to be in writing, but also duly acknowledged and recorded. 
There is no ambiguity on the face of the deed ; there is no pre- 
tence of fraud. It is clearly settled that parol evidence is not 
admissible to control or substantially vary a written instru- 
ment. (Porterich v. Poulet, 2 Atkyns, 383; 3 Atkyns, 8.) 
This is the rule at law as well as in equity. (1 Phil. Ev. 
448, 449, 551; 1 Greenl. Ev. § 2765; Stackpole v. Arnold, 
11 Mass. 30, 31; McClelland v. Cumberland Bank, 24 Maine, 
566 ; Irnham v. Child, 1 Brown C. C. 92, 95; Kick v. Jack- 
son, 4 Brown C. C. 514; 1 Phil. Ev. 547, 559 and 561; 
Postimore’v. Morris, 2 Brown C. C. 218; Woolam v. Hearne, 
7 Vesey, 311 ; Cummings v. Arnold, 3 Metc. 489; 1 Sugden 
on Vendors, 155 ; Chitty on Contracts, 97; Dwight v. Pome- 
roy, 17 Mass. 324 ; Bradbury v. White, 4 Greenl. 394; Ste- 
phens v. Cooper, 1 Johns. Ch. 429; Movan v. Hays, 1 id. 
839 ; Steer v. Steer, 5 id. 1; Church v. Church, 4 Yeats, 
280; Harrison vy. Talbott, 2 Dana, 258 ; Timberlake v. Par- 
ish, 5 id. 8350; Brown v. Haven, 3 Fairf. 179 ; Holmes v. 
Simons, 3 Desons, 149, 152; Dupree v. McDonald, 4 id. 209 ; 
Tilton v. Tilton, 9 N. H. 892; Eveleth v. Wilson, 15 Maine, 
109 ; Richardson v. Thompson, 1 Hump. 151 ; Chittwood v. 
Brittain, 1 Greenl. Ch. 489 ; Babcock v. Smith, 22 Pick. 61, 
70; Leach vy. Leach, 18 id. 68.) 


III. Defendant, Armstrong, is an innocent purchaser, and, 
although he may be said to have had constructive notice of the 
deed of trust, yet he could not, upon any principle, be held to 
be affected by the alleged mistake in the deed. He had no no- 
tice of any such mistake, and his equity is superior to that of 
the plaintiffs. (Story’s Eq. § 165 et seg. 1, T7,8; Sugden 
on Vend. Ch. 8, p. 148, 159, 7th ed. ; Imenal v. Patterson, 
10 Barr. 285; Hill on Trustees, 516, 517; Jerrard v. Saun- 
ders, 2 Ves. jr. 458.) The purchaser must have notice of the 
mistake, in order to be affected by any such mistake. (United 
States v. Monroe, 5 Mason, 572; Miles vy. Bacon, 4 J. J. 
Marsh. 457, 465; Ferras v. Cherry, 2 Vernon, 383; Wall v. 
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Arrington, 13 Geo. 88.) It is well settled that in a case like 
the present, the mistake must be particularly alleged, and the 
petition must pray fora reform of the deed. (5 Mason, 572.) 

IV. The plaintiffs have suffered too long a time to elapse 
before seeking to correct the mistake alleged ; there has been 
gross laches, and as the equities of the plaintiffs and Armstrong 
are equal, this court ought to refuse any relief upon that 
ground alone, if there were no other. 


RyLanD, Judge, delivered the opinion of the court. 


This is an action by Patrick H. Scott and Sarah B. Scott 
against William Bailey and others. It is founded on a deed 
of trust, dated October 20th, 1843, made by Bailey to Ferdi- 
nand W. Risque, of a certain tract of land in St. Louis county, 
in order to secure among other things ‘‘ the payment, in twelve 
months from the date thereof, of about two thousand dollars, 
to Patrick H. Scott and Sarah B. Scott, being the amount of 
principal and interest due on a promissory note made by Bai- 
ley, in favor of said Patrick H. Scott and Sarah B. Scott, and 
by them endorsed, and then held by Mrs. Elizabeth Cabell, of 
Virginia.”? The action is against the said Bailey as the crea- 
tor of the trust, the trustee, Risque, and the purchasers under 
Bailey, in order to subject the property to the purposes of the 
trust. The proceeding is under the act of 1847, authorizing 
deeds of trust to be foreclosed as mortgages. The deed of 
trust was properly recorded ; the facts were found by the court 
as set forth in the statement of this case ; and the court below, 
upon the facts found, dismissed the plaintiffs’ petition. Plain- 
tiffs bring the case here by writ of error. | 

The court found ‘‘ that Wm. Bailey, Patrick H. Scott and 
Sarah B. Scott, on the 8th of November, 1840, made their 
joint and several bond, under their seals, whereby they bound 
themselves to pay to Elizabeth Cabell and her heirs one thou- 
sand eight hundred and sixty dollars within one year from the 
4th of November, 1841.”? The court also found that the plain- 
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tiffs, P. H. Seott and Sarah B. Scott, were the sureties of 
Wm. Bailey in said bond in fact, but co-obligors on the face 
of the bond; that Bailey designed to secure the payment of 
that bond by the deed of trust to Risque, but that it was mis- 
described by mistake. The court found that Mrs. Cabell re- 
covered judgment on the said bond in 1847, against the plain- 
tiffs, and that the plaintiffs paid it. 

The debt secured in the deed of trust is described as follows: 
‘¢The payment, in twelve months from date of the deed, of 
about two thousand dollars to P. H. and 8. B. Scott, being the 
amount of principal and interest due on a promissory note 
made by Wm. Bailey, in favor of P. H. and S. B. Scott, and 
by them endorsed, and then held by Mrs. Elizabeth Cabell, of 
Virginia.”” The question here is, whether the description given 
in the deed is, in point of law, a sufficient description of the lia- 
bility secured against. And it is not, whether parol evidence is 
admissible to reform the deed, or to show that by mistake one 
debt was described, when another and a different debt was in- 
tended. In the opinion of this court, the description is sufficient, 
and the court below should have so regarded it. The grantor in 
the deed of trust did not pretend to describe the instrument with 
certainty. He says, the payment of about $2000 to P. H. and 
S. B. Scott, principal and interest, on a promissory note, made 
by Bailey in favor of them, and by them endorsed and now held 
by Elizabeth Cabell, of Virginia; whereas, the debt was evi- 
denced by a bond to Mrs. Cabell by Bailey, and the two Scotts 
were his sureties to her. The objeet was to seeure them for 
their liability for Bailey’s debt to Mrs. Cabell. There was no 
attempt to describe the instrument particularly; neither the 
date, the time when due, nor the amount. The grantor knew 
that he owed Mrs. Cabell about two thousand dollars ; he knew 
that P. H. and S. B. Seott were bound as his sureties to her 
for the debt, and in his deed of trust he describes the debt as 
evidenced by his note to his sureties and by them endorsed to 
his creditor. The principal matters are set forth with certainty 
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enough : the creditor, Mrs. Cabell, of Virginia ; the securities, 
and the debt. 

In Jackson v. Bowen, (7 Cow. 18,) the reference in a 
mortgage to the collateral surety was to a bond bearing even 
date for $750, executed by the mortgagor to the mortgagees. 
The bond intended was dated a few days prior to the date of 
the mortgage ; was to the mortgagees and two others ; and was 
a bond of indemnity, &c., against a promissory note for $750, 
executed by the mortgagees and two others to the mortgagor 
or order, dated November 18, 1817, which the makers were 
obliged afterwards to pay; it was held that the variance was 
immaterial, and that the reference was sufficiently certain, or, 
if not, that it might be made so by parol evidence, showing that 
this was the bond intended. The note in this case, intended 
by the mortgage, was on demand, payable to the mortgagor 
or bearer, and dated on the 17th of November, 1817 ; whereas, 
the bond recited it as a note for $750 generally payable to 
the obligor or order, and dated 18th November, 1817. This 
variance was considered as immaterial, and it was held that the 
obligees might, by parol, show what note was intended by the 
bond. Woodworth, J., in delivering the opinion of the court, 
said: ‘* The mortgage was prior to the judgment; it was to 
secure $750 according to the condition of a bond executed to 
the mortgagees. The bond produced was executed to the mort- 
gagees. The reference in the mortgage is not of a bond to 
them solely, and the addition of two other names is not there- 
fore contradictory. The mortgage does not profess to set out 
the bond particularly. What is stated is a matter of descrip- 
tion merely, not an affirmation of the precise form of the bond. 
The material fact alleged is, that there was a bond to secure 
$750 to the persons named as mortgagees ; but whether to 
them solely or jointly with others, is not averred. It is well 
settled that even a mistake in a recital to a bond does not viti- 
ate, for it is no direct affirmation, and is not an essential part. 
In what manner and at what time the bond was payable, is no- 
where alleged; that necessarily depended on the instrument 
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referred to. The legal presumption is, that this was the bond 
intended, at least until some doubt was raised. But there is no 
room for presumption; the fact is established by parol testi- 
mony, which was properly admitted. The condition of the 
bond recites the giving of a note for $750, payable to Noble or 
bearer. Here, thesame principle that makes the bond admissible 
under the description in the mortgage, is applicable. The note 
is substantially described ; the substitution of bearer for order, 
according to the doctrine before advanced, is immaterial. It was 
@ mis-description merely. There is satisfactory evidence that 
this was the note against which the makers were secured. They 
have taken it up, and were entitled to the benefit of the mort- 
gage as a valid security.”” We think the principles of this case 
from Cowen are correct and sound, and, applying them to the 
case at bar, it will appear very conclusively that the variance 
in the description of the debt secured from the debt intended 
to be secured, and which existed at the time of making the deed 
of trust, is immaterial. The principal object was to secure the 
two Scotts as his sureties in a debt due by him (Bailey) to 
Mrs. Elizabeth Cabell. The deed did not pretend to describe 
minutely the instrument by which this debt was evidenced ; and 
the plaintiffs having taken up the bond for which they were his 
sureties and brought suit upon the deed of trust, it is legally 
presumed that this was the instrument by which their liability 
was created for Bailey, and to secure them against which this 
deed was executed. But the proof of Bailey puts it beyond 
doubt. The finding of the court also puts it beyond doubt. 
(See Johns v. Church, 12 Pick. 557.) 

There can not be a necessity for this court again to assert 
that parol proof is properly admissible to show that a co-ob- 
ligor in a note or bond is a surety for the principal obligor 
therein. In Duvall et al. v. Rasin et al. (7 Mo. 449,) this 
court held that endorsers were viewed as creditors, and a deed 
of assignment for their security is valid, although no payments 
had been made by them at the time of its execution. The de- 
fendants were at liberty to show that this was not the debt in- 
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tended to be secured by the deed of trust; but in the absence of 
all proof that there ever was any other debt to Mrs. Cabell 
which was secured to her by the Scotts as sureties for Bailey, 
and with the proof before the court, judgment should have 
been rendered in favor of plaintiffs, subjecting the trust pro- 
perty to sale. 

Had the plaintiffs alleged in their petition that they had never 
become the sureties for Bailey in any other but the one debt, 
and that this was evidenced by the bond set forth in their peti- 
tion to Mrs. Cabell, there could not have remained a shadow 
of doubt upon their right to offer the proof by parol, that this 
was the intended debt alluded to in the deed of trust, and con- 
sequently of their right to recover and subject the trust estate 
to the purposes therein mentioned. 

Upon the whole case, it is the opinion of this court that the 
judgment below must be reversed, and the cause remanded, the 
other judges concurring. 





Dickson & Gantt, Plaintiffs in Error, v. DEstRE’s ADMINIS- 
TRATOR, Defendant in Error. 


1. The statutory covenant of indefeasible seizin, implied in the words “ grant, 
bargain and sell,”? is a covenant running with the land 3 and, where posses- 
sion accompanies the conveyance, it will enure to the benefit of the subse- 
quent transferee in possession at the time of the substantial breach by the 
assertion of a paramount title; and that, too, although an intermediate 
conveyance may have been a sheriffs deed. 

2. The measure of damages in a suit between the original parties on a cove- 
nant of seizin is the consideration given and received. 

3. The right of recovery of a subsequent grantee against the first grantor 
must, it seems, be limited to his actual loss; it can not, however, exceed 
the liability of the first vendor to his immediate grantee. 

4. In order to establish a right to recover for a breach of the covenant of 
seizin, it is not necessary to show an eviction; it is sufficient if some dam- 
age resulting from an outstanding paramount title be shown. If damages 
are sought to be recovered for the extinguishment of this title, it devolves 
upon the plaintiff to show the reasonableness of the price paid; and this is 
to be determined by the value of the land at the time of the extinguish- 
ment of the paramount title, and not by its value at the date of the pre- 

vious transfers. 
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Error to St. Louis Circutt Court. 


Plaintiffs, C. K. Dickson and T. T. Gantt, filed a demand in 
the Probate Court of St. Louis county, against the estate of 
Jacques Desiré. The demand, which was for the sum of 
$5712 50, was founded upon an alleged breach of a statutory 
covenant of indefeasible seizin, implied from the use of the 
words ‘‘ grant, bargain and sell” in a deed of conveyance from 
the said D iré to Letitia Duncan, from whom plaintiffs claimed 
by intermediate conveyances, as set ferth in the agreed case 
stated below. This deed purported to convey the lot of land 
which was the subject matter of the controversy in the case of 
Chauvin v. Wagner & Dorsett, reported 18 Mo. Rep. 531, to 
which report reference must be had for a perfect understand- 
ing of this case. The demand of plaintiffs was allowed by the 
Probate Court, and the cause was appealed to the Circuit 
Court. The cause was submitted to the Circuit Court upon the 
following agreed statement of facts : 

‘¢ The parties agree upon the following facts in this cause, 
and thereupon pray the judgment of the St. Louis Circuit 
Court. Either party may appeal or prosecute a writ of error 
to the Supreme Court. 

‘¢ The facts are as follows: On the 8th August, 1835, Jac- 
ques Desiré made his deed in writing, recorded in book V, p. 
31, and thereby, for the consideration of $6,500, to him paid 
by Letitia Duncan, conveyed to her in fee a lot of ground in 
block 131, on Market street, St. Louis, having a front of 
67 6-12 feet on Market street, which bounds it on the south, by 
a depth of 104 feet on Seventh street, which bounds it on the 
west ; and in and by said deed said Desiré covenanted with 
said Duncan, her heirs and assigns, that he was seized of an 
indefeasible estate in fee simple in said real estate, as will ap- 
. pear by reference to said deed, which forms part of this case. 
Said Letitia Duncan took immediate possession of said real es- 
tate, claiming the same under said deed, and continued seized 
and possessed thereof until the 16th day of December, 1846, 
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when all the right, title, claim and estate of the said Letitia 
Duncan therein was sold to Walter H. Dorsett by the sheriff 
of St. Louis county, by virtue of a regular execution issued on 
a valid judgment against said Duncan. The said Dorsett there- 
upon immediately took possession of said real estate, and con- 
tinued seized and possessed thereof until May 12th, 1855, 
when the heirs of Emily Chauvin, claiming the same by title 
alleged to be paramount to that of Desiré, by the judgment of 
the St. Louis Court of Common Pleas, recovered against the 
said Dorsett the possession-of said real estate and damages 
for withholding the possession thereof, and costs. Sait judg- 
ment was given in a suit begun on 24th August, 1850; and 
notice of the institution thereof was given to the administrator 
of Desiré by said Dorsett in the month of February, 1851, 
before the said cause was tried. Said cause was taken to the 
Supreme Court of Missouri, and decided, as will appear by 
reference to 18 Mo. Rep. 581. The record of that case may 
be referred to by either side as part of this case. 

‘* Prior to the said judgment of the St. Louis Court of Com- 
mon Pleas in May, 1855, said Dorsett had conveyed to the 
said plaintiffs, Dickson and Gantt, by quit claim deed, all his 
interest in said land, and also his right of action, if any, to 
him accruing, against the estate of said Desiré; and they, the 
said Dickson and Gantt, considering the decision in the case of 
Chauvin v. Dorsett (18 Mo. 531), to be conclusive of the 
rights of the litigants, made a compromise with the heirs of 
Emily Chauvin prior to the 12th day of May, 1855, by means 
of which the said Dickson and Gantt paid to said heirs the sum 
of $500; anda petition was filed setting forth that the said 
Dickson and Gantt were entitled to the one moiety of said 
tract of land; and the heirs of Emily Chauvin to the other 
moiety ; and an order was made by the St. Louis Land Court 
for the sale of said real estate, which was done; and at the 
sale, Dickson and Gantt became the purchasers, and received 
the sheriff’s deed therefor. 

‘¢ There was no express assignment by Mrs. Duncan of the 












































154 ST. LOUIS. 





Dickson v. Desire’s Adm’r. 





covenant of indefeasible seizin made by Desiré to Duncan as 
aforesaid. Plaintiffs claim that it passed to Dorsett, and from 
Dorsett to them, by the conveyances and transfers above reci- 
ted, as an incident to the estate of Letitia Duncan; which is 
denied by the administrator of Desiré. Plaintiffs also say that 
the seizin of Dorsett, vendee of Duncan, was defeated by the 
paramount title of the heirs of Chauvin, and the recovery 
aforesaid. The administrator denies that the title of the heirs 
of Chauvin was paramount; and by this objection, denies that 
the decision in the case of Chauvin-v. Dorsett is law, or is con- 
clusive on Desiré, or that said judgment, so rendered on May 
12th, 1855, is conclusive upon Desiré. 

‘¢ Plaintiffs, now respondents, say that they have lost, or that 
Dorsett, under whom they claim, has lost, by reason of the 
failure of said Desiré’s title, and the breach of said coyenant 
of seizin, the one half of said real estate, and $500 in money ; 
and they claim to recover against the estate of Jacques Desiré 
damages amounting to one half of the purchase money received 
by Desiré, and interest thereon from the 24th August, 1845; 
together with the sum of $500 and interest thereon, from the 
first day of April, 1855.” 

Said deed referred to in the above agreed case, so far as it 
is necessary to set forth the same, is as follows: 

‘¢ This deed, made this eighth day of August, in the year of 
our Lord one thousand eight hundred and thirty-five, between 
Jacques Desiré and Pelagie his wife, grantors of the first part, 
and Letitia Duncan, grantee of the second part, all of the city 
and county of St. Louis, and state of Missouri, witnesseth, 
that the said grantors for and in consideration of the sum of 
six thousand five hundred dollars, to them in hand paid by the 
said grantee at and before the sealing and delivery thereof, 
the receipt whereof is hereby acknowledged, have granted, bar- 
gained and sold, and by these presents do grant, bargain and 
sedi unto the said Letitia Duncan, her heirs and assigns, a certain 
lot, piece, or parcel of ground [describing the same],” &c. 

Upon this agreed case, the Circuit Court gave judgment 
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for the defendant. Exceptions were duly taken. The case is 
brought to this court by writ of error. 

T. T. Gantt, for plaintiffs in error. 

I. Dickson and Gantt have all the right to sue on the cove- 
nant of Desiré, which accrued to Walter H. Dorsett. 

II. Walter H. Dorsett became entitled to the benefit of this 
covenant, upon his purchase of all of the interest of the cove- 
nantee in the land at sheriffs sale. 

III. That the decision of the Supreme Court in this cause, 
(Chauvin v. Wagner & Dorsett, (18 Mo. 531,) in a proceed- 
ing of which the administrator of Desiré had notice, and the 
judgment of the St. Louis Court of Common Pleas upon that 
decision, are conclusive as to the breach of the covenant of in- 
defeasible seizin ; in other words, 

IV. That Desiré’s administrator can not aver against that 
judgment, that Desiré was seized according to the said cove- 
nant, or that the said covenant has not been broken. 

V. That, although the seizin of Dorsett was altogether de- 
feated by said judgment, yet the damages occasioned by the 
breach must be restricted to what was actually lost ; which was 
the half of the land, and the sum of five hundred dollars; and 
the measure of damages for the loss of one half of the land, is 
the one half of the purchase money paid by Mrs. Duncan, and 
the interest thereon, from a period of five years before the be- 
ginning of the suit in which the land was lost; i. e., 24th 
August, 1845. For the sum of $3,250 and interest since 24th 
August, 1845, and for $500 with interest, from 1st April, 
1855, therefore, plaintiff in error asks judgment. 

The covenant of zndefeaszble seizin more nearly resembles a 
covenant for quiet enjoyment, or a covenant against any en- 
cumbrance, whereby an estate may be defeated, than a mere 
covenant of present seizin, with which it has been sometimes 
confounded. (Stannard v. Eldridge, 16 Johns. 254; 7 Johns. 
358.) Up to the defeating of the seizin only nominal dama- 
ges could have been recovered on such a covenant. The cove- 
nant is one made in respect of a tract of land; all connection 
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between Mrs. Duncan and the land was severed in 1846; and, 
in fact, she was in nowise damnified by the breach of the cove- 
nant. Its breach was not suspected when the sheriff sold her 
interest in the land to Dorsett. Does the right of action reside 
in her? She was not damaged. Dorsett has no recourse on 
her. Shall she be permitted, nevertheless, to claim the benefit 
of this covenant, and to recover or release the damages occa- 
sioned by its breach? The Supreme Court held otherwise in 
the case of Alexander v. Heisterhagen et al. (138 Mo. 271.) 
Now, by virtue of the practice act of 1849, the beneficial in- 
terest passes with the legal title to the assignee of a chose in 
action. There is nothing in the case of Collier v. Gamble, (10 
Mo. 466,) which militates against this doctrine. In that case, 
it was merely decided that an action could not be brought in 
the name of the assignee of the covenant of indefeasible seizin. 
It was not decided then or since that the covenantee, and no 
one else, notwithstanding a sale by deed of quit claim, could 
recover upon this covenant; and it is nowhere intimated that 
a sale by the covenantee extinguishes the covenant. In the case 
of Lawless v. Collier’s heirs, (19 Mo. 480,) the defendant set 
up in his answer the liability under which he lay to the per- 
son to whom the title which Gamble had acquired from Collier, 
such as it was, had passed. And it was part of the case of 
plaintiff that Mills and those to whom Gamble had conveyed, 
had been made secure and quiet by Gamble himself. 

The case of Chauvin v. Wagner & Dorsett, (18 Mo. 531,) 
was laboriously argued, and the case was maturely considered 
by the court. The judgment of the Supreme Court must be 
held to be conclusive as to the breach of the covenant of seizin 
in Desiré’s deed to Mrs. Duncan. (See 1 East, 541; 14 Ves. 
591 ; 8 T. R. 503; 9 Mo. 466.) 

J. R. Shepley, for defendant in error. 

I. The covenant of indefeasible seizin, contained in the words 
‘¢ grant, bargain and sell” in the deed of Desiré to Mrs. Dun- 
can, does not run with the land, and the plaintiff can take no 
rights thereunder in any event. They can not take the benefit 
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of that covenant, because the covenant, if broken at all, was 
broken as soon as made. The right of action is immediately 
fixed in the grantee in the deed, and the grantee could sue upon 
it and recover nominal damages the very day after the execu- 
tion and delivery of the deed. The liability of the grantor to 
the grantee is a thing fixed at once, but the amount of it is 
determinable upon the situation of the grantee, whether he has 
been evicted or retains possession of the land ; but it is a dam- 
age already sustained by a covenant broken. This covenant is 
not a continuing covenant which runs on until broken by an 
actual eviction or something tantamount thereto. How, then, 
can any thing short of an actual assignment of that present 
right of action by the person having it, transfer that right? 
Our Supreme Court, in the case of Collier v. Gamble, (10 
Mo. 466,) expressly held, both that the covenant is broken as 
goon as made, and also that it does not run with the land. In 
taking a deed for land, the grantee may have two kinds of co- 
venants, those which run with the land and those which do not, 
or both, as he and his grantor may agree. It may be, as in 
this case, that the grantee is content to receive only those which 
do not run with the land. By not giving a general warranty 
the grantor chooses to limit his liability to his immediate gran- 
tee, and as long as the grantee holds the land, he is just as re- 
sponsible for a failure of title as he could make himself by any 
form of words. But the moment the land passes from the 
grantee, then the liability of the grantor ceases, or at least can 
only be enforced by the grantee or his assignee, by special 
assignment of the covenant and right of action thereunder. 
(See also Lawless v. Collier’s exec’r, 10 Mo. 480; Bachus’ 
adm’r v. McCay, 3 Ohio, 216.) After breach all covenants 
even of warranty do not pass as incidents of the estate.. (21 
Wend. 125-6 ; 14 Pick. 167, 171; 16 ib. 68. See, also, 5 
Conn. 487, 505, 508.) Even if in some cases the person who 
stood in the position of a subsequent grantee, but who had no 
assignment of the covenant from the immediate grantee, could 
take the benefit of the covenant, yet, as Dorsett, under whom 
l1—voL. XXIII. 
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the plaintiffs derive title, took title under a sheriff’s sale of the 
interest of Mrs. Duncan in the land, they stand in no position 
to invoke any equities in their favor. Their right, if they have 
any, is an equitable one. The purchaser at the sheriff’s sale 
merely took the title which the debtor had in the land at the 
time of the sale, and the benefit of those covenants that run 
with the land. In any event, the subsequent grantees of the 
land only, without any special transfer of the covenant, can 
not be subrogated to the rights of the immediate covenantee, 
unless the deed from the immediate covenantee contain some 
covenant by which he is bound to make good the title. A 
sheriff’s deed or a mere quit claim can not have such an oper- 
ation. (3 Johns. 362; Cornell v. Jackson, 3 Cush. 509; 
Wyman v. Ballard, 12 Mass. 804; Chaplain v. Briscoe, 11 
S. & M. 872.) 

II. Even if it be admitted that the covenant is, in equity, an 
incident of the estate, for the breach of which an action under 
our code could be maintained by the subsequent grantee in his 
own name, yet, under the facts of the case, no recovery can be 
had. The case of Chauvin v. Wagner & Dorsett, (18 Mo. 
531, ) was simply reversed in the Supreme Court, and remand- 
ed. Under the decision in that case, Desiré’s representatives 
had a right to have a jury pass upon the question of re-delive- 
ry of the deed to Desiré, and also to call upon Dorsett to ex- 
haust every means of defence before coming upon them. 
Plaintiffs had no right to compromise away the rights of the 
representatives of Desiré to have the matter tried. Desiré’s 
representatives did not assent to the compromise. The prin- 
ciple contended for would be a most dangerous one. The very 
fact that a compromise was effected on the terms mentioned in 
the agreed case, is conclusive that no such compromise ought 
to have been effected. If the case was so clear against Dor- 
sett as the plaintiffs would have us suppose, how does it hap- 
pen that the Chauvin heirs relinquished half of a lot of ground 
which the plaintiffs ask us to pay over $5000 for ? 
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LEONARD, Judge, delivered the opinion of the court. 


> 


The question here is as to the capacity of the statute cove- 
nant of title, implied from the use of the words ‘‘ grant, bar- ‘) 
gain and sell,” to run with the land where the breach com- 
plained of is the total want of an estate in fee in the grantor. 
The possession of the land passed with the deed, and the title 
of the parties, whose claim to the damages is here sought to be 
enforced, is derived from the first grantee, through a sheriff’s 
conveyance, made upon an execution sale. It is thus seen that 
we are to deal with a question that has been the subject of fre- 
quent discussion in the courts of justice, on both sides of the 
Atlantic, and upon which it is impossible to reconcile the deci- 
sions not merely of different courts, but of the same courts at 
different periods of time. We proceed to state what we consi- 
der the general principles of law applicable to the subject, and 
then, applying these principles to the case before us, will state 
the practical results at which we have arrived. 

The sale of a thing imports, from its very nature, an obliga- 
tion on the part of the seller to secure to the purchaser the pos- 
session and enjoyment of the thing bought, éhe right to pos- 
sess and enjoy being really that which is purchased. The 
obligation, therefore, is an incideut of the transferred owner- 
ship, and goes along with it for its protection; and, in order 
to afford the holder a just compensation when it is disturbed or 
lost, the benefit of the obligation devolves of course upon the 
successive owners. In this manner, it works out the purpose 
for which it is raised, by holding the original seller, who has the 
equivalent for the land in his own hands, to his just responsibi- 
lity, and by yielding the indemnity to the party who has sus- 
tained the loss, and is entitled by succession as the last pur- 
chaser to the rights of the preceding proprietors in the same 
chain of title. This natural werranty of title, however, was not 
recognized by the common law. It was allowed upon the sale 
of a personal chattel, where the seller was in possession as the 
apparent owner ; but in reference to real property, the maxim 











































160 ST. LOUIS. 





Dickson v. Desire’s Adm’r. 





was adopted ‘‘ caveat emptor ;”’ and in such sales, therefore, 
@ conventional warranty was resorted to in practice, which, at- 
taching itself to the estate conveyed, ran along with the land as 
an incident to it for the benefit of the successive owners. The 
effect of this engagement was to oblige the warrantor to defend 
the estate to which it was annexed, into whosoever hands it 
went, which it accomplished by estoppel or rebutter, when the 
attack came from the warrantor himself, and by a recovery of 
other lands of equal value upon voucher or “‘ warrantia char- 
tz,”’ when the attack came from a stranger ; and although this 
conventional warranty of the common law was considered so 
entirely an accessary obligation that it could subsist only as 
an incident to some estate in the land, this produced no incon- 
venience in the ancient system of conveyancing by feoffment 
and other similar assurances, which, operating upon the pos- 
session, created by their own force estates de facto, (tortious 
estates, as they were called, ) sufficient to support the warranty, 
and carry it along with the land to all the subsequent succes- 
sors. In the progress of time, however, other modes of trans- 
fer were introduced under the statute of uses, which operated 
upon the right only ; and the present covenants of title super- 
seded in English conveyancing the ancient warranty of the 
common law, which, yielding a recovery in money instead of 
land, were, for that reason, deemed personal covenants. But 
they also, without distinction, wnéi broken, from their own 
nature and purpose, ran with the land, in the same manner as 
the ancient real warranty. When a breach occurs, however, 
they are converted into mere rights of action, and these rights 
are then arrested in the hands of the party who is the owner 
for the time being, and the action lies where it falls, under the 
ancient common law rule that forbids the assignment of these 
rights. 

There seems, however, to be a distinction between the doc- 
trine of the English courts and of some of the leading courts 
in the United States, as to the character of the breach of a 
covenant of seizin, that will produce this effect; the former 
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holding that it must be a final, complete breach, giving a right 
of substantial recovery ; while in the latter, the doctrine seems 
to be that a mere nominal breach, from which no real damage 
results, is sufficient to merge the covenant in the right of ac- 
tion, and to deprive it of the capacity of running with the land. 
The English doctrine is to be found in the case of Kingdon v. 
Nottle, (4 Maule & Selw. 58,) which was an action by the 
devisee of the land upon the covenant of seizin in the defend- 
ant’s conveyance in fee, and it has been followed in Indiana, 
(Morton v. Baker, 5 Blackf. 232); and in Ohio, (Backus v. 
McCoy, 3 Ohio ; Foote v. Barnett, 10 id. 817 ; Devore v. Sun- 
derland, 17 id. 55) ; and, in reference to the covenant against 
encumbrances in North Carolina, (McCrady v. Brisbane, 1, 
Nott & McCord, 104) ; and formerly in Massachusetts, ( Pres- 
cott v. Trueman, 4 Mass. 627, and Sprague v. Baker, 17 id. 
588.) But now in Massachusetts, as well as New York, and 
several other states, the covenant of seizin is considered to be, 
under all circumstances, a covenant in the present tense, which, 
if broken at all, is broken at the moment of its creation, and is 
immediately converted into a mere chose in action, which is 
incapable of running with the land. The rule seems to be the 
same, both here and in England, that the breach extinguishes 
the covenant and renders it incapable of running with the land; 
but the difference is in its application—in determining under 
what circumstances the breach is to be considered as having this 
effect ; the English courts holding that the breach of the cove- 
nant of seizin is not final and complete until the right of sub- 
stantial recovery exists, while in most of the United States 
this effect is supposed to result from the formal breach, with- 
out any regard to the question of damage. 

In the English case of Kingdon v. Nottle, before referred to, 
where the possession passed with the deed, Lord Ellenborough 
remarked that ‘‘ here the covenant passes with the land to the 
devisee, and has been broken in the time of the devisee; for, 
so long as the defendant has not a good title, there is a con- 
tinuing breach, and it is not like a covenant to do an act of 
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solitary performance, but is in the nature of a covenant to do a 
thing foties guoties, as the exigency of the case may require. 
Here, according to the letter, there has been a breach in the 
testator’s lifetime ; but, according to the spirit, the substantial 
breach is in the time of the devisee, for she has thereby got the 
fruit of the covenant in not being able to dispose of the estate.” 
These observations were severely criticised in Mitchell v. War- 
ner, (5 Conn. 497,) where it was said by the Chief Justice, 
‘¢T affirm that the novel idea attending the breach in the testa- 
tor’s lifetime, by calling it a continuing breach, is an inge- 
nious suggestion, but of no substantial import. Every breach 
of contract is a continuing one until it is in some manner heal- 
ed; but the great question is, to whom does it continue as a 
breach? The only answer is to the person who had the title to 
the contract when it was first broken. It remains as it was, a 
breach to the same person who first had a cause of action upon 
it. If it be any thing more, it is not a continuing breach, but a 
new existence. In the next place, I assert that it is like a co- 
venant to do an act of solitary performance ; and for this plain 
reason, that it is in its nature a covenant for a solitary act, and 
not for a successive one. It has no analogy to a covenant to 
do a future act at different times, which may undergo repeated 
breaches. It can not be partly broken and partly sound, but 
the grantor is seized or not seized, and therefore the covenant 
is inviolate or violated wholly. I therefore conclude that the 
judges pronouncing it would have been of an opinion different 
from the one expressed, had they recognized the principle, here 
well established, that the breach of the covenant of seizin is in 
its nature total, and the measure of damages the whole con- 
sideration paid for the land.” 

It is thus seen that the real point of difference is, that in 
England the covenant of seizin is, under some circumstances, 
a mere covenant of indemnity ; but in most of the United 
States, it is always a present covenant, which, if ever broken, 
must be broken as soon as made, and upon which, of course, 
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only one recovery can be had, the right to which accrues as soon 


as the covenant is entered into. a. 


The true question would then seem to be, at what time the 
right of substantial recovery accrues; whether at the moment of 
the delivery of the deed; or, is it postponed under any circum- 
stances until the actual damage is sustained? It would seem 
quite impossible to hold, as we were asked to do in a case be- 
fore us at the present term, that the cause of action accrues 
immediately, so as to set the statute of limitations in motion 
against the party, if we are to hold that during the whole period 
of its running, the party could not have recovered any thing 
more than nominal damages ; and it would seem quite unrea- 
sonable to say that the party could not have a real recovery 
upon the mere formal breach, because no actual damage has 
resulted to him from the want of title, and yet afterwards to 
allow him to recover not on account of any damage that had 


accrued to himself, but in respect to the loss that had fallen _ 


upon his grantee. 

Our course of decision must, if possible, be such as to avoid 
these difficulties. In Collier v. Gamble, (10 Mo. 466,) the 
covenant was created by the statute, and the land had passed 
and been enjoyed according to the deed, and the breach com- 
plained of was a paramount title in a stranger, that had not yet 
been either asserted or extinguished. In the opinion of the 
court, it is remarked that ‘‘ the existence of a paramount title, 
whether it has been asserted or not, is a breach of the statutory 
covenant ; and if for such breach the grantee is permitted to 
recover the consideration money and interest, he may get both 
the purchase money and retain possession of the land under a 
title which is defeasible, but which may in fact never be de- 
feated. In such cases, the reasonable rule is to recover nomi- 
nal damages only, until the estate conveyed is defeated or the 
right to defeat it has been extinguished. (Prescott v. True- 
man, 4 Mass. 627; and Wyman v. Bollard, 12 id. 302.) This 
avoids the manifest injustice of permitting the plaintiff to re- 
cover the value of the land, and at the same time retain posses- 
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sion under a title which may never be disturbed, or the defects 
of which may be remedied by the payment of an inconsiderable 
sum. It is the rule which prevails in the construction of cove- 
nants against encumbrances, and our statutory covenant of 
seizin is, in fact, a covenant against encumbrances as well as 
of seizin.”? And the judgment was, that, under the circumstan- 
ces of the case, the party was entitled to a nominal recovery 
only ; and, although it was also decided that the covenant did 
not, in reference to the breach, run with the land, so as to pass 
the benefit of it to the grantee of the covenantee, yet we may 
remark that the suit for the use of the last purchaser was in 
the name of the first grantee, under an express assignment of 
the right of action ; and so the result of the decision, as to the 
substantial rights of tke parties, is not inconsistent with any 
we shall hold in the present case. The same doctrine, in re- 
ference to the recovery being nominal, seems to have been ap- 
plied under similar circumstances, not only in the states to 
which we have already referred, but also in New York, (De- 
lavrye v. Morris, 7 Johns. 358); in Maine, (Bean v. Mayo, 
5 Maine, 94); and Vermont, (Richardson v. Dow, 5 Verm. 
9). The effect of these decisions, we think, is to convert the 
covenant of seizin, under such circumstances, substantially into 
@ covenant of indemnity against the damage that may result 
from the want of lawful title ; and if so, it leaves the capacity 
of the covenant to run with the land untouched, until the 
damage has actually resulted to the party. This is the view 
taken by the courts in Ohio, and, accordingly, in Backus’ ad- 
ministrator v. McCoy, (3 Ohio, 216,) the judge, who declared 
the opinion of the court, laid down the doctrine that ‘‘ when the 
heir or assignee acquires any interest in the land, however 
small, by even an imperfect or defective title, he shall be en- 
titled to the benefit of all those covenants that concern the real- 
ty ; and when he has been evicted by permanent title, he is the 
party damnified by non-performance of the grantor’s cove- 
nants, and for such may sustain an action. This seems to be 
reasonable in itself, as well as in accordance with the terms of 
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the covenant. By considering the covenant of seizin as a real 
covenant attendant upon the inheritance, it will form part of 
every grantee’s security, and make that which otherwise must 
be either a dead letter or a means of injustice, a most useful 
and beneficial covenant—a dead letter, when an intermediate 
conveyance has taken place between the making of the cove- 
nant and the discovery of defect of title, and the covenantee 
refuses to bring suit—a means of injustice, when, after the co- 
-venantee has sold and conveyed without covenants, he brings 
and sustains an action on the ground that the covenant was 
broken the moment it was entered into, and could not, there- 
fore, be assigned. When lands are granted in fee by such a 
conveyance as will pass a fee, and the grantor covenants that 
he is seized in fee, we can perceive no objection, legal or 
equitable, to this covenant, as well as the covenant of warran- 
ty, passing with the land, so long as the purchaser end the 
successive grantees under him remain in the undisturbed pos- 
session and enjoyment of the land;”’ and it was again reas- 
serted, many years afterwards, in the recent case of Devore v. 
Sunderland (17 Ohio, 55). We are disposed to take a simi- 
lar view of our statute covenant. It proceeded, no doubt, from 
an instinctive feeling of the moral propriety of requiring a party, 
who sells land, and not merely his own interest in it, whatever 
that may be, and conveys it by words of transfer appropria- 
ted to such a transaction, to secure to the purchaser, and those 
who succeed him in his rights, the enjoyment of the property 
sold, and to indemnify them, if it should be lost, by reason of 
any defect of title. This construction, we think, will best pro- 
mote the object the legislature had in view, and subserve the 
purposes of justice in transactions of this kind; and we may 
remark here, historically, that the state of Maine, in the recent 
revision of her laws, has expressly provided that the right of 
action upon a covenant of seizin shall vest in the assignee of 
the land, so as to enable him to sue and recover in his own 
right after an eviction by a title paramount. (R. S. 1841, 
tit. 10, chap. 115, sec. 16; Prescott v. Hobbie, 30 Maine, 
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346.) When, therefore, a defeasible title, or the possession 
without any title, has passed under the deed, we shall consider 
the statute obligation in respect to the title rather as one of 
indemnity, which, running with the land until the damage is 
sustained, enures to the benefit of the party on whom the loss 
falls. The general doctrine of the old law, as to the real war- 
ranty, that when no estate passes to whick the warranty can be 
annexed, the benefit of it does not run to a subsequent assignee, 
admitting it to be applicable to the modern covenants of title, 
is obviated in cases like the present by the American decisions, 
that a conveyance by a grantor in possession under a claim of 
title passes an estate to the grantee sufficient to carry the co- 
venants to any subsequent assignee. (Slater v. Rawson, Met. 
439 ; Marston v. Hobbs, 2 Mass. 439 ; Willard v. Twitchel, 1 
New Hamp. 178 ; Beddoes v. Wadsworth, 21 Wend. 120.) 

We proceed now to apply these principles to the case before 
us. The deed under which Desiré, the original grantor, derived 
his title, was ineffectual to pass the fee, on account of the defect 
in the certificate of acknowledgment, as has been again decided 
at the present term; but as the actual possession went along 
with the deed, the covenant attached itself to the land and ran 
with it, until the paramount title was discovered and asserted. 
The covenant accordingly passed under the sheriff’s conveyance 
to Dorsett, not as an independent subject of sale, but as an in- 
cident to the possession and apparent ownership of the land, 
upon the same principle that it would have passed had the sale 
and transfer been made by the owner himself. When para- 
mount title was asserted, the party upon whom the loss fell be- 
came entitled to an action on the covenant for the damage he 
had sustained. The amount of this damage, however, is not 
admitted in the agreed case, nor do we think there are sufficient 
facts in it from which we can ascertain the amount as a matter 
of law. 

On a covenant of warranty or seizin, where the transaction 
remains between the original parties, the measure of damage 
is the value of the land at the time of the sale, as fixed 
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by the parties themselves in the price given and received. 
When, however, the original grantee has sold the land to ano- 
ther, and the second purchaser has been evicted, the damage he 
has sustained is the value of the land at the time of his pur- 
chase, and his right of recovery against the first grantor upon 
the original covenant must, of course, be limited to his actual 
loss, although it can not exceed the liability of the first vendor 
to his immediate grantee. These are our present views upon 
this subject; but as the question as to the amount of the dam- 
ages has not been argued, and as the judgment must be re- 
versed, what is said upon that subject need not be considered 
as concluding us in any subsequent investigation of the case. 
It is admitted that upon this covenant it is not necessary for 
the party to show an eviction, but then he must show an out- 
standing paramount title which has resulted in some damage 
to himself; and if he insists that he has extinguished this title, 
and seeks to recover the cost of it, he must show affirmatively 
that the price paid was reasonable ; and whether this were so or 
not depends on the value of the lot at the time of the compro- 
mise, and not upon what it was worth either when Mrs. Duncan 
purchased, or when it was subsequently sold at sheriff’s sale. 
Indeed it may be, for aught we know, that the whole lot, at the 
time of the compromise, was worth very little more than twice 
the sum then paid for half of it. If, however, it were in fact 
worth the five hundred, and one half the purchase money paid 
by Dorsett, then the price paid was reasonable, and he and 
those claiming his rights are entitled, as we now think, to re- 
cover these two sums ; but whether he will be entitled to interest 
upon the half of his purchase money, depends upon circumstan- 
ces not now disclosed. (Lawless v. Collier’s executors, 19 Mo. 
485.) The judgment is accordingly reversed, and the cause 
remanded ; Judge Ryland concurring. 
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GuTzwiLLeR, Respondent, v. Lackman & oTHERS, Appellants. 


1. The character of either party to a civil suit can not be inquired into, unless 
it is put in issue by the nature of the proceeding itself. 

2. Where property is conveyed by a debtor to a trustee for the benefit of his 
creditors, and, at the trustee?s sale thereof, is purchased for the use and ben- 
efit of the debtor, or with money furnished by him: Held, that the title of 
such purchaser is not valid as against creditors. « 

3. A creditor who knowingly acquiesces in a sale made by a trustee under an 
assignment for the benefit of creditors, and accepts his proportional share 
of the proceeds of the sale, is estopped to deny the validity of the sale. 


Appeal from St. Louis Land Court. 


This was an action in the nature of an action of ejectment, 
to recover possession of a lot in the city of St. Louis. Plain- 
tiff claimed title by virtue of a deed of conveyance, dated May 
17, 1853, executed by one Thomas J. Meier as trustee for one 
John T. Schultze. The defendants answered, denying all the 
allegations of the petition. A. J. P. Garesché, claiming to be 
landlord of the other defendants, was made a co-defendant, 
and filed his answer, alleging therein that the deed of trust from 
Schultze to Meier was fraudulent and void, as having been made 
with intent to hinder and delay the creditors of Schultze; that 
the deed from the trustee, Meier, to plaintiff, was void for the 
same reason. Defendant, Garesché, claimed title by virtue of 
a sale on execution under a judgment, dated April 22d, 1852, 
against the said John T. Schultze and one Henry Mauck, and a 
deed from the sheriff of St. Louis county, dated September 
29, 1853, conveying to defendant all the interest of the said 
Schultze in the premises in controversy. 

On the trial, evidence was introduced by plaintiff tending to 
show that Schultze, on 31st December, 1851, conveyed to Thos. 
J. Meier the premises in controversy, in trust for the payment, 
in fifteen months from the date of the deed of trust, of the 
claims of certain creditors (among whom were E. & H. Si- 
mons, who were specified in the deed of trust) of the said 
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Schultze and his partner, Mauck, the payment of which was as- 
sured by Schultze ; that Schultze having failed to pay, the said 
Meier, in pursuance of the deed of trust, at the request of 
Charles B. Lord, the attorney of the said E. & H. Simons, 
about the 10th day of April, 1853, gave the notice required by 
the deed of trust, and proceeded to sell on the 16th of May, 
1858, the trust property to Peter Gutzwiller, the plaintiff, and 
executed a deed, dated May 17th, 1853, conveying the said 
premises to plaintiff ; that Charles B. Lord attended the sale— 
bid several times for the property—received the share of the 
proceeds of the sale due to his clients, E. & H. Simons, and 
gave a receipt therefor in their name. Evidence was also in- 
troduced, to the admission of which defendants objected, tend- 
ing to prove the good reputation of the plaintiff for honesty. 
Evidence was introduced on the part of defendant tending to 
prove that on the 22d day of April, 1852, E. & H. Simons obtain- 
ed, in the St. Louis Circuit Court, a judgment against Schultze 
and Mauck for $907 79 and costs; that on the 30th day of 
April, 1853, an execution issued under this judgment, and a 
levy of the same was made on the premises in controversy Au- 
gust 15th, 1853; that on the Sth day of September, Charles 
B. Lord, in behalf of E. & H. Simons, assigned to defendant, 
Garesché, the judgment in favor of the said E. & H. Simons 
against the said Schultze and Mauck; that the said Garesché 
became the purchaser at the sheriff’s sale on the 8th of Sep- 
tember, 1853, and received the sheriff’s deed therefor, dated 
September 29th, 1853; that the deed of trust from Schultze 
to Meier, dated December 31st, 1851, was made with intent 
to delay and defraud the creditors of the said Schultze ; that 
Gutzwiller, the plaintiff, purchased the premises in controversy 
at the trustee’s sale, for the use of Schultze, and in part with 
money furnished by him. There was also evidence tending to 
show a sale, in the year 1851, of a stock of jewelry belonging 
to Schultze and Mauck, to Gutzwiller ; that Gutzwiller paid 
no consideration for the same, and that the sale was made with 
intent to delay and hinder the creditors of Schultze and Mauck. 
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The following instructions, among others, which it is unne- 
cessary to set forth, were asked by the defendants, and refused 
by the court: 

‘¢ 2. If the jury believe from the testimony that Peter Gutz- 
willer purchased the lot sued for at the sale by the trustee, 
Meier, on the day of May, 1853, for the use and benefit 
of John T. Schultze, or that the purchase money of said lot or 
any part of it was paid with the means of said Schultze, they 
will find for the defendant.” 

‘¢4, The jury are instructed that the standing and charac- 
ter of Peter Gutzwiller has nothing whatever to do with the 
matters in issue in this suit.” 

‘¢5. The jury are instructed that the responsibility of Peter 
Gutzwiller, as a man of means and property, has nothing what- 
ever to do with the issues in this cause.” 

Defendant duly excepted to the refusal of these instructions. 

The court gave the following instructions: ‘‘1. If the jury 
shall believe from the evidence that it was, subsequent to the 
execution of the bill of sale of jewelry, understood and agreed 
upon betweer the plaintiff and Schultze and Mauck, that the 
proceeds of the sale of the stock of jewelry was to be applied 
to the payment of the debts due by Schultze and Mauck, and 
no consideration was paid by Gutzwiller for said stock, as sta- 
ted in said instrument, then the same is an assignment of the 
said stock by Schultze and Mauck for the benefit of their credi- 
tors, to the plaintiff ; and the conditions [creditors] of Schultze 
and Mauck, existing at the time of the said understanding, 
have a perfect right to make the plaintiff account to them for 
the proceeds thereof towards the satisfaction of their respec- 
tive demands. 2. If the jury shall believe from the evidence 
that Charles B. Lord was, at the time of the advertisement and 
sale of the property by Thomas J. Meier as trustee, the attor- 
ney for E. & H. Simons, and acted in that capacity until the 
said property was sold, and that said Lord, as such attorney, 
participated and bid upon the property so sold, and subsequently 
accepted the pro rata share of the proceeds of said sale under 
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said deed, as such attorney, then the said E. & H. Simons, or 
said Garesché as the assignee of said Simons, are barred and 
precluded from setting up as a defence to this action, that said 
deed of trust was made for the purpose and with intent to hin- 
der and delay the creditors of Schultze and Mauck. 38. If 
the deed under which defendants claim is under an execution 
against Schultze and Mauck, in favor of E. & H. Simons ; if, 
therefore, the jury shall believe from the evidence that the de- 
fendant had purchased the interest of said E. & H. Simons in 
the judgment and execution under which said property was sold 
by the sheriff, previous to the sale of the sheriff and subsequent 
to the sale by Meier as trustee, then the said Garesché must be 
regarded as only having the same right which the Simonses had 
at the time; and therefore all acts of said Simonses, by them- 
selves or their attorney, previous and up to the assignment, 
and all matters brought to the notice of said Simons or their 
attorney, up to said time, the said Garesché is bound by.” 
Defendants duly excepted to the giving of these instructions. 
The following instructions were given by the court in lieu of 
instructions asked: ‘¢1. If the jury believe from the evidence 
that the deed of trust from Schultze to Meier was made for the 
purpose and with the intent to hinder and delay or defraud the 
creditors of Schultze, the said deed was void and is void as 
against the said creditors and purchasers of the property un- 
der the right of said creditors. 2. If the jury find from the 
evidence that it is true, as charged in the answer of the defen- 
dant, Garesché, that the purchase from the trustee, Meir, by 
the plaintiff, Gutzwiller, was made with the view and intent to 
hinder, delay and refuse the creditors of the said Schultze, the 
said purchase and the deed of conveyance made in pursuance 
thereof are inoperative and void as against the defendants ; 
and if made with such fraudulent intent, it is not important to 
the question of fraud or no fraud, whether or no the purchaser 
paid for the property a valuable consideration in money. 
[Sic in the record. ReEp.] 38. It is not for the court to de- 
termine whether or no the facts shown in testimony amount to 
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a fraud. Fraud is a fact to be found by the jury upon the 
evidence, and is not to be presumed without proof.” 

Defendants duly excepted to the giving of these instructions. 

The jury rendered a verdict for the plaintiff ; judgment was 
given accordingly, and a motion for a new trial having been 
overruled, an appeal was taken to this court. 

W. L. Williams and 4. J. P. Garesché, for appellants, 
cited Burrell on Assignments, 524; 1 Raw. 177; 6 Pick. 
440; 9 Conn. 481; Crutchfield’s heirs v. Hudson, 23 Ala- 
bama, 393. 

Hart & Jecko, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


We do not see on what principle the plaintiff was permitted 
to introduce evidence of his good character. The rule is stated 
in the books, that, as evidence is to be confined to the points in 
issue, the character of either party can not be inquired into in 
a civil suit, unless it is put in issue by the nature of the pro- 
ceeding itself. (1 Phil. 176; 2 Greenl. on Evidence, § 54, 
55; 1 Cow. & Hill’s notes, 456.) There may be exceptions 
to this rule, but the cases do not show that evidence of charac- 
ter is admissible in controversies like the present. 

The second instruction asked by the defendants should have 
been given. The facts and circumstances detailed in evidence 
furnished sufficient ground on which to base such an instruction. 
If the purchase made by the plaintiff at the trustee’s sale was 
a pretended one, or was made with means furnished by Schultze, 
the plaintiff was not entitled to recover. There was no instruc- 
tion given which set this point in a plain way to the jury. If 
any instruction covered this matter at all, it was only by in- 
direction. 

From the view we take of the case, we do not see the impor- 
tance of the principle sought to be applied, that a creditor tak- 
ing a dividend under an assignment which is voidable as tend- 
ing to delay creditors, can not afterwards call in question the 
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validity of the trust or assignment. (Burrell on Assignments, 
527, 548.) The deed of trust, in our opinion, is not void as 
a matter of law on its face. Its invalidity is to be shown by 
extrinsic evidence. The point of the defendants’ defence is, 
that the plaintiff was a mere instrument, assisting Schultze in 
defrauding his creditors, and purchased the lot in controversy 
with means furnished by him. In this view Gutzwiller could 
have no interest in maintaining the validity of the original deed 
of trust. Such being the fact, the invalidity of that instru- 
ment would not place him in a worse condition. If this view 
of the case is not supported by the evidence, it is hardly worth 
while to institute an inquiry whether the trust deed was void 
under the statute of fraudulent conveyances. If the deed of 
trust was valid, yet if the lot was purchased with means fur- 
nished by Schultze, the plaintiff can not recover; and if the 
evidence does not show this, there is little use in attempting to 
overthrow the original deed, as the same evidence must be relied 
on for that purpose that is employed to show that in making 
the purchase there was a secret trust between Schultze and 
Gutzwiller. 

No deed under the statute of fraudulent conveyances is an 
absolute nullity. All such instruments are valid between the 
parties thereto. They can only be avoided by creditors and 
subsequent purchasers. If one becomes a purchaser under such 
a conveyance for a valuable consideration, in good faith, his 
title will be valid. If, on the other hand, he purchases in bad 
faith, he will go unprotected, and will lose his money. Now if 
a deed is made, which a creditor may avoid if he sees fit, yet 
if he knowingly acquiesces in a sale by a trustee under such a 
a deed, and accepts a dividend of his debt arising from the pro- 
ceeds of the sale, does he not thereby affirm the deed? Ac- 
cepting a portion of his debt with a full knowledge, would it be 
just, with that money in his pocket, to turn around and avoid 
the deed under which he obtained it? Should he not at least 
refund the money he has received before he takes such a step. 
Notwithstanding the case of Crutchfield’s heirs v. Hudson, 
12—voL, XXIII. 
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(21 Ala. 403,) we are not prepared to depart from the rule 
laid down in Adlum v. Yard, (1 Rawle, 163,) that though an 
assignment be in its nature calculated to delay creditors, and 
therefore voidable, yet, if a creditor take a dividend under it, 
he can not afterwards question its validity. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 





CHAMBERS’ ADMINISTRATOR, Plaintiff in Error, v. SmrTH’s 
ADMINISTRATOR, Defendant in Error. 


1. The statutory covenants of indefeasible seizin, against encumbrances, &c., 
contained in the words “ grant, bargain and sell,” are covenants running 
with the land. (See Dickson & Gantt v. Desire’s adm’r, ante, p. 151.) 

2. A demand against the estate of an intestate on account of the breach of the 
statutory covenant of indefeasible seizin, and against encumbrances con- 
tained in a deed made by such intestate, is not barred by not having been 
exhibited against the estate within three years after the granting of letters 
of administration, where the right of substantial recovery did not accrue 
before the lapse of the said term. 

1. A. owning a lot of ground gives a bond to convey the same to B. upon the 
payment by B. of the sum of $1500, within five years; this bond is duly re- 
corded ; afterwards, A. “grants, bargains and sells” the same lot to C., 
and C., by a deed of the same tenor, conveys to D.; B. afterwards brings 
sait for the specific performance of the bond against the administrator of 
A., and obtains a decree directing said administrator to make a deed to B., 
which is accordingly done; this deed is dated more than three years after 
the date of the letters of administration granted to said administrator: 

- held, that the right of D. to recover for the breach of the covenants con- 
tained in the words “grant, bargain and sell’? in the deed of A. to C., is not 
barred by a failure to exhibit the claim against the estate of A. before the 
expiration of the term of three years from the date of the letters of admin- 
istration. No demand accrued against the estate of A. until the date of 
the administrator’s deed. 


Error to St. Louis Land Court. 


This is an action commenced September 14, 1853, to recover 
damages for the breach of the covenants of seizin and against 
encumbrances, contained in the words ‘‘ grant, bargain and 
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sell” in a deed of Thomas F. Smith, defendant’s intestate, to 
one Elias B. Smith. This deed purported to convey in fee a 
lot of ground in the city of St. Louis, and was dated Novem- 
ber 21st, 1843. It contained the words ‘‘ grant, bargain and 
sell,” and was duly acknowledged and recorded. Elias B. 
Smith, by deed of the same tenor, dated March 11, 1844, con- 
veyed the said lot to William Chambers. William Chambers 
died May 4th, 1849, and letters of administration upon his es- 
tate were granted to plaintiff, Thomas L. Sturgeon. 

Prior to the said deed of Thomas F. Smith to Elias B. 
Smith, the former had made his bond to convey the same lot to 
one Sarah D. Todd, upon the payment by her within five years 
from the date of said bond, July 25th, 1843, of the sum of 
$1500, with interest. This bond was duly acknowledged and 
recorded September 15th, 1848. Under this bond, Sarah D. 
Todd entered into possession of the lot, and paid the annual 
interest for five years, and at the end of that time she paid 
over the principal, $1500, to T. F. Smith’s administrator, and 
instituted proceedings in equity and obtained a decree, Decem- 
ber 21st, 1848, directing the administrator of T. F. Smith to 
make a deed conveying the lot to herself. A deed was accord- 
ingly made by said administrator, dated December 28th, 1848. 

Thomas F'. Smith died December 15th, 1843, and letters of 
administration upon his estate were given to one Beckwith, 
December 23, 18483. He gave notice of his administration in 
due form of law. Beckwith died December 25, 1853, and C. 
C. Whittelsey was appointed administrator de bonds non of T. 
F. Smith’s estate. There was no final settlement of the estate 
of the said Smith when this suit was brought or when the trial 
in this cause was had. 

Defendant, Whittelsey, in his answer set up as a bar to this 
action the statutory limitation of three years, within which 
claims must be exhibited against an intestate’s estate ; also 
denies the assignment or transfer of the covenants sued on 
from Elias B. Smith to William Chambers. The court gave 
the following instruction to the jury: ‘‘The covenant in the 
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deed from Thomas F. Smith to Elias B. Smith of seizin of an 
indefeasible estate in fee simple, free from all encumbrances, 
is a covenant in the present tense, and is broken, if at all, as 
soon as made; and if the holder of the covenant did not pre- 
sent the claim for allowance against the estate of the said T. F. 
Smith within three years after the date of the letters of ad- 
ministration, supposing that the administrator gave the required 
notice, the claim of the plaintiff, as stated in this suit, is bar- 
red ;”” whereupon the plaintiff voluntarily submitted to a non- 
suit with leave to move to set the same aside. This motion 
having been made and overruled, the case is brought here by 
appeal. Exceptions were duly taken by plaintiff. 

B. A. Hill, for plaintiff in error. 

I. The code of 1849, art. 8d, authorizes the suit by the plain- 
tiff as assignee of the covenants in the deed from T. F. Smith. 
The action must be prosecuted by the party in interest. 

II. The principal question in this case arises upon the sta- 
tutory limitation of three years, in the administration act. At 
the time the three years expired in December, 1846, the legal 
title was still in Mr. Chambers. The executory control of Smith 
with Todd was subsisting as an encumbrance, and the case of 
Collier v. Gamble, (10 Mo. 472,) would only authorize the 
recovery of nominal damages ; for it could not appear that the 
title would ever vest under the executory contract until the pay- 
ment of the purchase money by Mrs. Todd. The title of Mrs. 
Todd did not become paramount to the title of Mr. Chambers 
until the execution of the deed under the decree in December, 
1848 ; but yet it was a guas¢ encumbrance, which, upon the 
perfection of the legal title, related back to the date of the re- 
cording of the contract, August, 1843, and overrides our deed 
of November following. Unless this be so, William Chambers 
died seized in fee. But the recording of the contract raised an 
equity in Mrs. Todd against all subsequent purchasers, and that 
equity was, after the three years’ bar, turned into a legal estate, 
and become a title paramount to ours. The case of Collier v. 
Gamble clearly recognizes the plaintiff’s right to sue for the 
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actual damages after the equitable title was turned into a legal 
estate. Upon what principle, then, can the right to recover 
nominal damages for the technical breach of the covenant, bar 
the plaintiff from recovering the actual damages occasioned by 
the subsequent total loss of the title? The contingency upon 
the happening of which the real damages ensued, could not be 
foreknown, for it was impossible to foresee whether Mrs. Todd 
would comply with her contract of purchase. 

III. Was there any limitation after the first three years ex- 
pired other than the general limitation; and if so, was the 
plaintiff, under the circumstances of this case, barred by the 
statute in the administration act ? The bar must be created by 
statute, or there is none. The true reason why the demand, 
which is not due, is not barred by the three years, after letters, 
is, because it is not a demand within the meaning of the act, as 
against the estate, until it becomes due. This holds good of 
an ordinary money demand; but such demands are now sub- 
ject to be proved up as if they were due, by an express statute, 
so that the bar would apply to them. But this demand of 
plaintiff was not a demand against the estate of Smith within 
the meaning of the statute, until 1848. It could only become 
a demand after the happening of an uncertain contingency. It 
is not therefore within the spirit or meaning of the administra- 
tion act. If it had been the intention of the legislature to bar 
demands subsequently accruing against the estate, if not pre- 
sented within three years from the time they accrued, it would 
have been so expressed. 

C. C. Whittelsey, for defendant in error. 

The St. Louis Land Court had no jurisdiction of the subject 
matter. The suit is to recover money due upon a covenant, 
and the act creating the Land Court does not authorize the ac- 
tion. (Sess. Acts, 1853, p. 90 ; 20 Mo. 596.) 

If. The deed from E. B. 8. to W. C. did not purport to as- 
sign any right of action, existing upon the covenants in the 
deed, arising from any breaches of said covenants, and the deed 
purporting to convey the land does not pass a chose in action. 
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(Collier v. Gamble, 10 Mo. 467, 472; Mitchell v. Warne, 5 
Conn. 497 ; Davis v. Lyman, 6 Conn. 249; Greenly v. Wil- 
cocks, 2 J. R. 1; Hamilton v. Wilson, 4 J. R. 72; Abbott v. 
Allen, 14 J. R. 248; Cornell v. Jackson, 3 Cush. 509.) 

III. The covenants, if broken at all, were broken as soon as 
made, and the cause of action was immediate. (Collier v. 
Gamble, 10 Mo. 467; Reese v. Smith, 12 Mo. 344.) 

IV. The demand, not having been presented within three 
years, is barred. (R. C. 1845, p. 91, sec. 2; 17 Mo. 286; 
13 Mo. 125; 11 Mo. 287; 9M. 227; 15 Mo. 322.) The 
deed made under the decree of the Circuit Court was made in 
December, 1848, and this suit was not brought until Septem- 
ber, 1858, so that in any event more than three years have 
elapsed since he might have presented his claim. (Finney, 
adm’r of McAlister, v. State, to use, &e. 9 Mo. 325.) 

V. Upon the plaintiff’s own showing, he took no estate that 
would carry his covenants, for he alleges there was no seizin 
in law, and Sarah D. Todd had an adverse seizin in fact. 

VI. If T. F. Smith had the legal title, then his deed passed 
it to E. B. Smith, and there has been no breach of the cove- 
nant of seizin, and, under the covenant against encumbrances, 
the plaintiff shows no damage. (See Rawle on Cov. 595; 
Clark v. Swift, 3 Metc. 390; Pierce v. Johnson, 4 Verm. 
265 ; Webber v. Webber, 6 Greenl. 138.) 


LEONARD, Judge, delivered the opinion of the court. 


The questions here are the same that were involved in the 
case of Dickson & Gantt v. Desiré’s adm’r, (‘ante, p. 151,) 
and we refer to the opinion in that case for the principles that 
must govern us here, and shall proceed at once to make an ap- 
plication of them. 

Our statute covenant of seizin runs with the land until some 
damage results from the breach of it ; when the right to a sub- 
stantial recovery arises, the covenant is then broken ; the owner. 
of the estate is entitled to the benefit of it, and his cause 
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of action will be considered to have then accrued within the 
meaning of the statute of limitations. If there be a total 
defect of title, defeasible and indefeasible, and the possession 
have not gone along with the deed, the covenant is broken as 
soon as it is entered into, and can not pass to an assignee 
upon any subsequent transfer of the supposed right of the 
original grantee. In such case, the breach is final and com- 
plete; the covenant is broken immediately, once for all, and 
the party recovers all the damages that can ever result from it. 
If, however, the possession pass, although without right,—if 
an estate in fact, although not in law, be transferred by the 
deed, and the grantee have the enjoyment of the property ac- 
cording to the terms of the sale, the covenant runs with the 
land and passes from party to party, until the paramount title 
results in some damage to the actual possessor, and then the 
right of action upon the covenant vests in the party upon whom 
the loss falls; and we so held at the present term, in the case 
to which I have referred. In the present case, however, the 
possession did not accompany the deed from Thomas F. Smith 
to Elias B. Smith ; and if no right were transferred by that trans- 
action, the covenant was incapable of running with the land, 
and the right of action accrued immediately, and of course was 
barred by the limitation referred to. It is to be observed, how- 
ever, that the legal title did pass, and although the first gran- 
tee was seized, yet it was not an indefeasible seizin in fee, if 
it be true that the title transferred was liable to be defeated by 
the contract of sale entered into with Mrs. Todd. Upon an 
express covenant of seizin, merely, it might be otherwise ; but 
it can not be so under the statute covenant, where the obliga- 
tion imposed is that the party is seized of an indefeasible es- 
tate in fee simple. When Mrs. Todd’s contract of purchase, 
which was put upon the record, was completed, she had a right 
to demand the legal title from the original vendor, or from Elias 
B. Smith and his successors, who purchased in legal contem- 
plation with notice of the lien of Mrs. Todd’s contract. This 
contract was completed and subsequently enforced against the 
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original grantor, or, rather, against his estate, by an adminis- 
trator’s deed, made under an order of the proper tribunal for 
that purpose, and the present cause of action then accrued, and 
to the party who then owned the title derived from Thomas 
Smith through Elias Smith. The inferior court erred, there- 
fore, in declaring that it accrued, if at all, when the original 
deed was made, and was barred by the lapse of three years 
from the grant and notice of administration. In reference both 
to the limitation and to the person entitled to the benefit of the 
covenant, we look ina case of the present character to the 
right of substantial recovery, and will not hold a party barred 
by the lapse of time which ran before he was allowed to recover 
(for we make no distinction here between no recovery and a 
mere nominal one); nor will we deny the action, allowed only 
in respect to the actual damage, to the party upon whom it 
has fallen, and allow it to the orginal grantee, except so far as 
he may be bound to indemnify his immediate grantee by reason 
of his own covenants. 

We remark, in conclusion, that the parties have proceeded 
before us upon the idea that the administrator’s deed divested 
the legal title out of Chambers, to whom it had come through 
Elias B. Smith, and, whether it had this effect or not, by rela- 
tion to the time of the contract or otherwise, can not be mate- 
rial to the real rights of these parties ; for, if it had not, and 
the legal title were still in the party to whom it had passed, it 
was but the dry, naked title, held in trust for Mrs. Todd, and 
subject to be divested, as a matter of course, upon a proceed- 
ing for that purpose, founded upon the original contract and 
subsequent acts. And we may dispose of the case, for the 
present at least, upon the grounds upon which it has been 
placed, as the right of action certainly, under the view now ta- 
ken of the law, did not accrue before the making of the ad- 
ministrator’s deed, as the court below declared. The judg- 
ment is reversed, and the cause remanded ; Judge Ryland con- 
curring. 
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Lavumier, Defendant in Errror, v. Francts, Plaintiff in Error. 


1, A person who is interested in the event of a suit, in that he is bound to pay 
half the damages and costs in case of a recovery by plaintiff, is not “a 
person fer whose immediate benefit the action is defended,” within section 
2 of article 25 of the practice act of 1849, (Sess. Acts, 1849, p. 100,) and 
consequently is a competent witness. 

2. Definition of a servitude or easement. 


Error to St. Louis Law Commissioner’s Court. 


This was an action commenced before a justice of the peace 
to recover damages alleged in the complaint to have been caused 
by the accumulation of water upon a lot in possession of de- 
fendant, adjoining a building in possession of plaintiff. Upon 
the trial before the Law Commissioner’s Court, one R. R. Wal- 
ton was offered as a witness, who stated on his vozr dire that 
he was interested in the suit, and expected to pay half the dam- 
ages and costs, if plaintiff should succeed. He was rejected. 
The defendants duly excepted. It is unnecessary to set forth 
the evidence bearing upon the nature of the nuisance alleged to 
have been committed. The plaintiff obtained a judgment for 
fifty dollars. The defendant brings the case to this court by 
writ of error. 

Skinner, for plaintiff in error. 

Hart & Jecko, for defendant in error. 


LEONARD, Judge, delivered the opinion of the court. 


1. The court erred in excluding the witness Walton, offered 
on the part of the defendant, although he testified on his vor 
dire that ‘* he was interested in the suit, and expected to pay half 
the damages and costs.’? By the new code, no person is to be 
excluded as a witness upon the score of interest; but this pro- 
vision does not extend to ‘‘ a party to the action, nor to any 
person for whose immediate benefit this action is prosecuted 
or defended.” This section is copied literally from the origi- 
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nal New York code, which was taken, in this particular, sub- 
stantially from Lord Denman’s act of the 6th and 7th Vie. ch. 
28, sec. 1, where the words of the exception are, that the act 
‘*shall not render competent any party to any suit, &c., indi- 
vidually named in the record, or any lessor of the plaintiff, or 
any person in whose immediate and individual behalf any ac- 
tion may be brought or defended, either wholly or in part.” 

In Daviess v. Crain, (4 Sand. S. C. R. 355, ) the Superior 
Court of the city of New York held that an insolvent debtor, 
who had assigned his property for the payment of his debts, 
was a competent witness in an action prosecuted or defended 
by his assignees in relation to his estate, the suit in such case 
not being prosecuted or defended for his zmmediate benefit 
within the meaning of the code. In the Farmers’ & Mechan- 
ics’ Bank y. Paddock, (1 Code Reporter, 81,) it was held that 
the suit was not defended for the immediate benefit of a per- 
son who stated that he was the real owner of the note sued upon, 
and that he had indemnified the defendant against the costs of 
the action, and this person was accordingly received as a com- 
petent witness for the defendant; and in another New York 
case, (Weston v. Hatch, 6 How. Prac. Rep.) which was an ac- 
tion against an executor for work done for the testator, a re- 
siduary legatee, under the will, was admitted as a competent 
witness for the executor, and the court referred to the case of 
of a cestuz que trust or ward, where the trustee or guardian 
was prosecuting or defending, as cases falling within the excep- 
tion. 

In the English case of Hill v. Hitching, (3 C. B. 299,) 
which.was an action by a ship-broker to recover his commis- 
sion, a witness, called for the plaintiff, stated that he expected 
to receive one half of whatever should be recovered, pursuant 
to an agreement between himself and the plaintiff, and yet it 
was held that he was not a person ‘‘ in whose immediate and 
individual behalf” the action was brought, either wholly or in 
part, within the meaning of the proviso, so as to exclude him 
from being a witness. And Tindall, Chief Justice, remarked : 
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‘¢ Tf it had appeared that the plaintiff had made over to Cra- 
mond (the witness) a moiety of the commission, then I should 
have said that Cramond was a person in whose immediate and 
individual behalf the action was in part brought. But that is 
not so. Cramond, though he claims a moiety of the commis- 
sion, under a separate and distinct agreement with the plain- 
tiff, has no right to lay his hands upon any portion of the 
money to be recovered in this action.”” And Maule, Chief Jus- 
tice, said: ‘* The general scope of 6th and 7th Vic. ch. 28, is, 
to allow the examination of all persons, notwithstanding they 
may have an interest in the event of the suit. The meaning of 
the proviso is, that no person who is the formal plaintiff in the 
record shall be called as a witness, nor any person who, though 
not a formal plaintiff, is yet substantially so. For instance, 
suppose a man assigns a bond and sues the obligor in behalf of 
the assignee, the latter would be a person in whose immediate 
and individual behalf the action was brought, and therefore not 
an admissible witness.” 

Without, however, undertaking to lay down any general rule 
upon this subject, it is sufficient for our present purpose that 
very clearly this suit was not defended for the immediate ben- 
efit of the rejected witness, even supposing that he were under 
a legal obligation to indemnify the defendant against one half 
of the anticipated recovery. As the witness in the English 
case could not, in the language of the judge, lay his hand upon 
the money recovered (in which event the suit might be considered 
as prosecuted for his immediate benefit), so, in the present 
case, the plaintiff could not exact the recovery immediately from 
the rejected witness ; and therefore, in neither case could the 
suit be considered as prosecuted or defended for the immediate 
benefit of these persons, although in both cases part of the 
money recovered was ultimately to accrue to one of them, and 
fall as a burthen upon the other. The result is, the judgment 
must be reversed and the case retried, and, in view of this, it 
may not be improper to make a remark in reference to the 
merits of the controversy. 
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2. In the civil law, a servitude, which is but a single right of 
property, detached from the general ownership, and granted to 
another, and is called in our law an easement, is a burden af- 
fecting lands, by which the proprietor is restrained from the 
full use of his property, or is obliged to suffer another to do 
certain acts upon it, which, were it not for that burden, Would 
be competent solely to the owner; and they are divided, in re- 
ference to their origin, into natural, legal and conventional. 
Where two contiguous fields belong to different proprietors, 
one of which stands upon higher ground than the other, the in- 
ferior field is obliged to receive the water that falls from the 
superior, and this is given as an instance of a servitude consti- 
tuted by nature. (Irskine’s Institutes, 408, 409.) We, of 
course, know nothing about the facts of the present case; but 
if such was the natural situation of these lots, and the plain- 
tiff dammed up the water on the defendant’s lot, by erecting a 
house upon his own, it is very obvious that he can not recover 
any damage occasioned thereby to his own property, in the 
absence of any statute, state or municipal, in relation to the 
duties of contiguous proprietors, and of any agreement between 
the proprietors themselves upon the subject. In the case sup- 
posed, the plaintiff himself would be the author of the nuisance, 
and of course could not hold another responsible for the dam- 
ages that resulted to him from his own act. In Cooper v. 
Barber, (3 Taunton, 99,) the court appear to have been of 
opinion that a party who had collected the water, which had fal- 
len upon his own ground, into a ditch, from which it percola- 
ted through the earth into the plaintiff’s cellar, was liable, un- 
less he had a right to do so by grant or prescription ; yet no one 
supposed he would have been liable in that case, if the plaintiff 
had himself caused the accumulation of water from which the 
damage resulted. : 

We remark, further, that the fact that the defendant com- 
menced filling up the lot, but desisted before the work was com- 
pleted, is certainly very slight, if indeed any evidence by itself, 
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that the defendant had notice of the damage the water occa- 
sioned to the plaintiffs, and of a request to remove it. The 
judgment is reversed, and the cause remanded. 


Pore & West, Defendants in Error, v. RisLEY AND OTHERS, 
Plaintiffs in Error. 


1. Where promissory notes, purporting to have been executed by an agent, be- 
come the subject of a suit, the ordinary denial of their execution, without 
the verification by affidavit, required by section 23 of article 4 of the prac- 
tice act of 1845, (R. C. 1845, p. 819,) will be sufficient to put the plaintiffs 
to the proof of their execution. 

An admission made by a member of a partnership, after the retiring from 
the firm of a former member, can not be used as evidence against such re- 
tired partner. 

. A partner retiring from a firm will still be liable for debts contracted by it 
in favor of persons, who had previously dealt with the firm, and have had 
no notice of his retirement. 

4, This notice must be actual, and be brought home to the parties; or at least 

credit must have been given under circumstances from which actual notice 

may have been inferred. Notice in a newspaper, though published in the 
usual manner, will not, of itself, be sufficient as to those having former 
dealings with the company. 

Where promissory notes, purporting to have been executed by an agent, it 
must appear that the agent had authority, express or implied, to sign the 
same. 

6. The statute of limitations may be relied on as a bar by one of several de- 

fendants. 


to 


wo 


s 


Error to St. Louis Court of Common Pleas. 


This was a writ upon certain promissory notes, purporting 
to have been executed ‘‘for the St. Croix Lumber Company,” 
an association and copartnership of which defendants were_al- 
leged to be members. The notes were signed thus: ‘for the 
St. Croix Lumber Company. H. 8. Wells, sec’y.” It is un- 
necessary to set forth the evidence introduced on the trial, as 
the points decided can be readily understood from the opinion 
of the court. 
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Biddlecome and 2. S. Jones, for plaintiffs in error, cited 
20 Mo. 5380; 4 T. R. 516; 1 Denio, 445. 
Krum & Harding, for defendants in error. 


Scott, Judge, delivered the opinion of the court. 


There is nothing in the evidence preserved in the bill of ex- 
ceptions which shows that there was any express authority in 
the agent of the St. Croix Lumber Company to sign promisso- 
ry notes in its name; nor is there any thing showing that the 
agent was entrusted with the management of any such business 
as would incidentally confer an authority to execute notes in 
the name of his constituents ; neither was it maintained that, as 
a matter of law, a mere clerk or secretary had authority to bind 
his employer by signing notes in his name. Under these cir- 
cumstances, the plaintiffs relied for proof of authority on the 
usual course of business of the company and its recognition of 
the acts of agent in signing notes in its name, in accordance 
with the rule that, where a clerk is usually entrusted to sign 
notes, or usually does sign for his master, which are afterwards 
paid or recognized to be valid, he is presumed to possess a 
rightful authority to do so in other instances, within the scope 
of the same business. (Story on Agency, § 55.) 

1. The 23d section of art. 4 of the practice act of 18465 is 
not applicable to notes executed by an agent. The case of 
Wahrendorff v. Whittaker, (1 Mo. 205,) shows that, under 
the plea of non-assumpsit in an action on a note executed by 
an agent, the agency must be proved before the note can be 
read in evidence, although the truth of the plea is not support- 
ed by an affidavit. The notes, therefore, the subject of this 
suit, purporting to be executed by an agent, the ordinary de- 
nial, such as is required by the present practice act, would 
seem to be sufficient to put the plaintiffs to the proof of their 
execution. 

2. The admissions of one member of a firm during its con- 
tinuance, in relation to its concerns, is binding on the compa- 
ny. After a dissolution, an admission by a partner has no 
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force as evidence against the former member. (Story on Part. 
§ 107, 323.) 

3. Where an ostensible or known partner retires from a firm, 
he will still be liable for its debts and contracts as to all per- 
sons who have previously dealt with the firm and have no no- 
tice of his retirement. (Story on Part. § 160.) If the plain- 
tiffs had dealt with the company before the retirement, of any 
of its members, in order to have relieved them from future lia- 
bility, it was necessary that notice should have been given to 
the plaintiffs of their retirement and this notice should have 
been actual and brought home to them, or, at least, the credit 
must have been given under circumstances from which actual 
notice may have been inferred. Notice in a newspaper, though 
published in @ fair and usual way, will not of itself be suffi- 
cient as to those having former dealings with the company. 
(Story on Part. § 161.) 

4, The three instructions given by the court, at the instance 
of the plaintiffs, can not be sustained. They omit to charge 
the jury that there must have been authority, either express or 
implied, in the agent for signing the notes, or that the agent 
was usually trusted to sign notes, or usually did sign notes for 
the company, which were afterwards paid or recognized to be 
valid, and that the notes sued on were in the same scope of 
business in which the recognized notes were. That the notes 
were executed ‘‘ on behalf’? of the defendants, did not show 
that they were executed with their consent and approbation. 
The agent may well have signed the notes on behalf of the 
company, and yet have had no authority todo so. The witness 
who goes farthest in this proof says that the St. Croix Lumber 
Company gave orders and due bills by H. S. Wells, sec’y ; 
that he had them frequently. There is nothing said showing 
a recognition of these acts by the company. The word ‘due 
bills” is subject to criticism, and might have been explained. 
In the testimony, there may be found facts and admissions 
which bind particular members of the firm; but, according to 
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the rule stated above, the admissions of a member are no evi- 
dence against a retired partner. 

5. There is nothing in the point in relation to the statute of 
limitations ; the case of Keeton’s heirs v. Keeton’s adm’r (20 
Mo. 530,) is not applicable. That was a proceeding com- 
menced under the old practice. What was said in that case 
relates to joint plaintiffs. Nothing is clearer than that the 
statute may be a bar as to one defendant and not as to another. 

The judgment is reversed, and the cause remanded; the 
other judges concurring. 





MAGUIRE AND OTHERS, Defendants in Error, vy. PaGE AND 
Morton, Plaintiffs in Error. 


1. By act of congress of July 4th, 1836, an unconfirmed Spanish claim of one 
J. M. in and to a tract of land within the St. Louis common, the paramount 
title to which was in the city of St. Louis, was confirmed to the representa- 
tives of the said J. M. A., B. and C. were the legal representatives of J. 
M. as to portions of this tract, and had all his title to such portions. B. by 
falsely representing himself to be the legal representative of M. (not how- 
ever by derivation of title through A.) as to that portion claimed by A., 
under J. M., as well as to that portion for which he had a derivative title 
from J. M., procured a compromise deed from the city of St. Louis, em- 
bracing the portion claimed by A. This compromise deed was made to B. 
under a resolution of the board of aldermen of the city authorizing the con- 
veyance to him, as the representative of J. M. A. did not appear before 
the board of aldermen to claim a conveyance to himself as the representa- 
tive of J. M., nor did he know of the proceedings of the board of aldermen, 
nor of the conveyance by the city to B., nor of any claim by B. to the por- 
tion claimed by himself. Held, that the deed thus obtained by false rep- 
resentations did not enure to the benefit of A. as to that portion claimed by 
him by derivative title from J. M.; and that a petition against B. setting 
forth the facts above stated and praying a decree for the tract so claimed by 
A. as above stated, upon the payment of the compromise money—$20 per 
acre—with interest, contained no equity. 


Error to St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Shepley & Williams, for plaintiff in error. 
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I. The plaintiffs are in no condition to complain, and have 
no equity however unauthorized the act oi the city of St. Louis 
may have been in making the deed to Morton. The city of St. 
Louis had absolute title to the land in controversy. The city 
then having the title, without the representatives of Mackay hay- 
ing any claims upon them whatsoever, could dispose of the land 
in conformity to law to whomsoever she pleased. The city it- 
self is to decide what lands are in controversy, and with what 
claimants or set of claimants it will settle and compromise. 
The city exercised the right it possessed, and by its resolutions 
offered to compromise to George Morton, P. M. Dillon and 
Frederick Dent, to them as individuals and to them alone. The 
resolutions and ordinances of the city offered no compromise 
and gave no privilege to the representatives of James Mackay ; 
therefore, if it be true that the city had no right to compromise 
with Morton as to this land, because he represented no anta- 
gonist title, then the title is still in the city. The finding states 
that neither Rutgers nor his representatives knew of the con- . 
veyance by the city, nor of the proceedings and resolution of 
the board until years after it occurred, and that there was no 
one before the board representing Rutgers. Yet they set up 
this claim just as if they had appeared before the board, offer- 
ed and requested a compromise, and Morton had, by fraudu- 
lent representations, induced the city to compromise with him 
and not with them. 

II. But Dent, whose title Morton had purchased before the 
deed of the city was made to him, though it was not conveyed 
to him until afterwards, was before the committee claiming to 
be the representative of Mackay for the land afterwards con- 
veyed to Morton as the assignee of Dent, and the city was au- 
thorized to convey to him. 

III. Even if it be admitted that the plaintiffs, at the time the 
city conveyed to Morton, or shortly after, would have been en- 
titled, upon payment of the sum paid by Morton, to a convey- 
ance, yet they now have no equity that they can enforce. They 
must show that they at once claimed the benefits of the com- 
13—VvoL. XXII. 
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promise, and insisted that it enured to them. It must conclu- 
sively be shown that they considered it then a thing beneficial 
to them, and that they put forth their arm to grasp it. There 
is no evidence in this case which shows, or tends to show, any 
other state of facts than that the plaintiff, for years after the 
deed was made to Morton, relied solely under their title under 
Mackay, and were content to abide by it as the paramount title. 
There is no evidence that for years, after the deed was made, 
they were willing to pay twenty dollars per acre, required by 
the city. There is no evidence but that, until after the deci- 
sion in the case of Mackay v. Dillon, they were always ready 
and willing to encounter the city title, whether it was held by 
the city, Morton, or any one else. There was no movement 
made as to payment or tender of compromise money paid, and 
no effort, in any way, to obtain the city title by the plaintiffs, 
until after the lands had risen enormously in value. 

IV. If a fraud or deception has been practiced by Dent or 
Morton, it is a fraud upon the city, and not one against the 
representatives of Rutgers, with whom Dent was in no way in- 
terested, he asserting an antagonistic title to theirs. Neither 
Dent or Morton claimed or asserted title through Rutgers. 

V. No fraud or deception was practiced by either Dent or 
Morton upon the board of aldermen or the mayor, and the find- 
ing of the court is erroneous in this particular. Morton’s posi- 
tion as a member of the committee on commons, under the 
facts in evidence, in no way affects this case. 

VI. Even if, as against Morton, the plaintiffs would be enti- 
tled to the relief prayed for, yet, as against Page, they are not 
entitled, unless it can be shown that he had knowledge or notice 
of these transactions, or held the property in secret trust for 
Morton’s benefit ; and the finding of any such facts by the court 
‘is erroneous. That there was knowledge or notice on the part 
of Page is not pretended, but the effect is to prove that he holds 
this property for Morton’s benefit. The finding of court, that 
he held it in secret trust for Morton, is not warranted by the 
evidence. If originally held by Page in secret trust, yet there 
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was no trust after the purchase by Page at sheriff’s sale. Mor- 
ton says he knew nothing of it. 

VII. No decree should have been made without making the 
land subject to payment of the debt to Russell. 

T. Polk, for defendant in error. 

I. Morton having procured from the city a deed for the por- 
tion of the Mackay claim belonging to Rutgers by falsely rep- 
resenting himself as the owner thereof, held the same in trust 
for Rutgers and his representatives. (Perkins v. Hays, 1 
Cooke, 166; Lloyd v. Spillet, 2 Atkyns, 148; United States 
v. Hughes et al., 11 How. 552; Stephenson v. Smith, 7 Mo. 
610.) 

II. The defendant, Page, having notice of all the facts, and 
receiving his conveyance of the land, without consideration, 
holds the same upon the same trusts as affected it in the hands 
of Morton. (Wilson v. Mason, 1 Cranch, 100; Murray v, 
Ballow, 1 Johns. Ch. R. 566, 400, 186; Graves v. Graves, 1 
A. K. Marsh. 166; 2 id. 149.) 


RyLaND, Judge, delivered the opinion of the court. 


Maguire and others brought their action, in the nature of a 
suit in chancery, against Page and Morton, in the St. Louis 
Common Pleas, to declare a constructive trust in relation to a 
piece of ground in the St. Louis common, on account of alleged 
fraudulent contract of Morton in procuring the legal title there- 
to from the city of St. Louis; alleging that defendant, Page, 
holds under Morton, with notice of plaintiffs’ right, or, as 
the trustee of Morton, under secret trust. The same transac- 
tion is found in the case of Swartz v. Page, heretofore before 
this court, reported in 18 Mo. 603. (See statement in that 
case. ) 

There was conceded to James Mackay, in his lifetime, a 
tract of land, a part of which was embraced within the St. 
Louis common, as it (the common) was surveyed by the Uni- 
ted States. The portion lying outside the common was con- 
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firmed in 1816, and the part within the common, containing 
about 209 arpens, was confirmed on 4th July, 1836. The said 
Mackay, by his will, authorized his widow and executrix to sell 
and convey portions of his real estate. The executrix sold and 
conveyed to Arend Rutgers, on the 5th day of May, 1825, a 
tract of land containing 33 arpens. 

The plaintiffs set out and show their derivative title under 
Rutgers. In March, 1825, the sheriff of St. Louis county 
conveyed to Abner Blaisdell, under judgment and execution 
against the estate of Mackay, a lot of 15 19-100 acres, bound- 
ed east by land of Rutgers, north by land of Chouteau, south 
by Soulard. Derivative title to that lot from Blaisdell to 
Morton was shown. Of the 33 arpens sold by the executrix 
to Rutgers, 84 acres lie within the survey of the common ; this 
lot is claimed by the plaintiffs in this action, and the decree of 
the court below was made therefor in their favor. 

On 2d of April, 1836, the defendant Morton, Patrick M. 
Dillon and Frederick Dent, were owners of portions of the 
Mackay claim lying within said survey of the common. Mor- 
ton, in addition to the portion for which he held a deed, also 
had a contract with Dent by which the latter had agreed to 
convey to him an additional part thereof, to which he, Dent, 
orally represented that he held the Mackay title, and which 
covered the 8% acres belonging to Rutgers. But Dent had not 
the Mackay title to this 84 acres. The committee of the 
board of aldermen of the city of St. Louis on commons, of 
which committee Morton was a member, made a report recom- 
mending that the mayor and board of aldermen convey all their 
right and title to the land within the survey of the common, 
known as the Mackay claim, to the representatives of said Mac- 
kay, for and in consideration of the sum of twenty dollars per 
acre. The legislature having, by an act passed in March, 
1835, empowered the mayor and board of aldermen of the city 
of St. Louis, to settle or compromise, on the most advantageous 
terms, with all persons having claims within the common con- 
flicting with the claim of the inhabitants of the city of St. 
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Louis, the board of aldermen passed a resolution that P. M. 
Dillon, George Morton and Frederick Dent, being the legal 
representatives of James Mackay, shall receive deeds for the 
land claimed by them, and which is within the survey of the 
common, by their paying twenty dollars per acre therefor. 

The claim of Arend Rutgers was never presented to said 
committee, nor did any one claim any part thereof before the 
said committee. 

Before the report of the committee on commons recommend- 
ing a compromise, and before the resolutions of the board in 
relation thereto, Dent had bargained with Dillon for that part 
of the Mackay concession conveyed to Dent by the sheriff’s 
deed, dated in August, 1825, which lies west of St. Ange ave- 
nue, and had made a verbal bargain with Morton for all that 
part so acquired by said Dent, lying east of St. Ange avenue. 
After said resolutions were adopted, Morton, fearing that Dent 
would not stand to his bargain, and having heard Dent state 
that by virtue of his deed from the sheriff, in 1825, he was 
entitled to all of the Mackay concession lying within the St. 
Louis commons, procured a deed to be drawn up, describing all 
land lying within the Mackay concession, east of St. Ange ave- 
nue and west of the east line of the commons, including that 
claimed by Rutgers, as well as that claimed by himself, and that 
claimed by Dent east of St. Ange avenue, and presented it to 
the mayor of the city to be by him executed ; representing to 
the said mayor at the same time, that he, Morton, had bargained 
with said Dent for his, Dent’s, interest in the land described in 
said deed, and that Dent’s claim under Mackay extended to 
the east line of the commons. Morton, by said representa- 
tions, which are charged to be false, on the 10th day of May, 
1886, procured the execution of the deed by the mayor, whilst 
in fact Dent’s deed from the sheriff did not include the said 
land claimed by Rutgers, nor any part of it. 

Dent and wife afterwards, in March, 1837, conveyed by deed 
to Morton lands, the description of which is the same as in the 
deed from the mayor to Morton, so far as it relates to the land 
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.in controversy. The deed from the mayor of St. Louis to 
Morton was filed for record the same day it was executed, 
10th May, 1836. Notwithstanding the fact of the filing and 
recording of this deed appears by the certificates endorsed 
thereon by the proper officer, yet the court below finds that 
‘¢ Arend Rutgers died in 1837, without having learned the 
proceedings of said committee or said board, or of any con- 
veyance by the city to said Morton, nor of any claim by said 
Morton or Dent to any part of the land claimed by said Rut- 
gers or his said representatives ; nor did any of said Rutgers’ 
representatives know or hear of said proceedings of said com- 
mittee or board, or of any conveyance by the city to Morton, 
nor of any claim by said Morton or Dent to any part of said 
Rutgers’ tract, until long after said conveyance by the city to 
Morton had been executed.”? The counsel for the plaintiffs, in 
Ifis statement of the case, says: ‘‘ All this remained unknown 
to said Rutgers and his representatives until 4th March, 1851, 
when the plaintiff, Maguire, tendered to the defendant, Page, 
the full amount of the compromise money paid by Morton to 
the city for the premises in controversy, with interest thereon, 
as also costs and expenses, and demanded a deed of said prem- 
ises, which was refused.”’ 

The sheriff’s deed to Frederick Dent, in the bill of excep- 
tions, was ‘for land sold by virtue of an execution in favor of 
B. & J. Pratt, against the executors of the estate of James 
Mackay, deceased ; the execution was returnable to the July 
term of the circuit, 1825, and the land is described as a tract 
of land containing two hundred arpens, part and parcel of a 
concession to said James Mackay, situated south of Auguste 
Chouteau’s mill tract, bounded north by said Chouteau, west 
by vacant land, south by vacant land and land of A. Soulard, 
and east by land of A. Rutgers and J. Mullanphy ; all the 
right, title, claim, interest, estate and property of the said 
James Mackay to this tract, was sold by the sheriff to said 
Dent, the deed being dated 6th July, 1825. 

Judgment was rendered in this action against Morton by de- 
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fault, and Page having answered, the case was submitted to 
the court. 

Morton was introduced as a witness by the plaintiff. He 
stated that he did not answer the bill of the plaintiffs; he had 
no answer to make. He says: ‘‘I gota deed from the city to 
the land in dispute ; I obtained it as others obtained theirs, 
who compromised with the city, by presenting my deed to the 
mayor and having him sign it. Before the committee had acted 
on our claims, Mr. Dillon and myself bargained orally with 
Dent ; Dillon, for all of Dent’s claim west of St. Ange avenue, 
and I, for all east of said avenue. After the report of the com- 
mittee, Dillon told me that Dent was going to fly the bargain, 
and I therefore included in the deed, which I handed to the 
mayor, all that Dent represented he had bought at sheriff’s 
sale ; I did that to hold Dent to his bargain. I had it survey- 
ed and the description made out by De Ward, the city engineer, 
and the deeds made out from that; I was one of the commit- 
tee on commons ; no objection was made to my claim by any 
of the committee, that 1 ever heard of ; I made no representa- 
tions to the committee other than that I was entitled to the 
land as others who had claims, to the committee. I was enti- 
tled to that land as all others were who had Spanish claims, 
and presented my claim to the committee in the same way. I 
do not recollect the committee passing upon my claim ; no dis- 
senting voice to mine, that I recollect of ; my deed did not 
contain more than I claimed. I claimed under the Mackay 
claim ; I had fifteen acres and-more there ; then I bargained with 
Dent and agreed to purchase from him; I did not state to the 
committee the description of the land I claimed; I did not ex- 
hibit my title and papers to the committee, as I recollect; I 
don’t recollect whether the commitiee reported in writing; I 
don’t recollect who wrote the deed. The description was from 
De Ward’s survey. I was aware at the time that Rutgers had 
an adverse claim to the land there. Dent told me he (Dent) 
had a better title by an old sheriff’s deed. I bought from 
Messrs. Gorman and White fifteen acres or thereabouts ; I un- 
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derstood that Gorman got the same from some one who had 
bought from the sheriff; I never saw that dped, that I now re- 
collect ; I don’t know what was called for by the deed of sher- 
iff to Dent; never examined it; I had Mr. Dent’s assurance 
that his was the best title; I had no deed from Dent when I 
compromised with the city ; I got a deed from him afterwards ; 
I had made the representations to the committee ; I only spoke 
before them of the quantity claimed on account of my bargain 
with Dent. Dent wanted to sell to Dillon, and Dillon told me 
that Dent was about to take advantage of me, andI got my 
deed from the city; I paid Dent about $1100. I should not 
have claimed Rutgers’ land, under my agreement with Dent, 
had I known that the sheriff’s deed to Dent, bounded the land 
east of Rutgers ; but I bargained with Dent, and claimed only 
according to Dent’s statement and representations to me. The 
boundaries of what is in the deed of Dent to me includes this 
land in dispute. The 8} acres were not in the first bargain. 
He brought.me a deed, and I paid him $1100 for the interest 
which he represented as his.” 

From the view we take of this case, it is not necessary to 
trace the title from Morton down to Page. There is no ques- 
tion as to the superiority of the title of the city. That the title 
was in the city to the portion of the Mackay concession lying 
within the common, is conceded by both parties ; nor can there 
be any longer a question on this subject. The authority given 
by the act of the legislature to the mayor and board of alder- 
men to settle and compromise the conflicting claims of persons 
claiming title to lands within the city commons, and the acts 
done by said board under aad by virtue of such authority, are 
also valid and binding. Here, the compromise is specially 
named and authorized to be made with P. M. Dillon, George 
Morton and Frederick Dent, legal representatives of James 
Mackay, deceased. It is so made, and the mayor executes his 
deed to Morton for forty-nine acres and forty-five hundredths 
of an acre, which is specially designated in said deed ; the con- 
sideration thereof being $900, or twenty dollars per acre for 








































MARCH TERM, 1856. 





Maguire v. Page. 





forty-five acres, the four fifty-five one-hundredths acres being 
taken up in the avenues running through and bounding the 
land. Morton claimed this land by virtue of his derivative 
title from Blaisdell, and by virtue of a bargain made with 
Dent. He made no claim in the name of Rutgers or his rep- 
resentatives. He did not pretend that he had any interest to 
the Mackay claim through Rutgers, or through any one claim- 
ing under Rutgers. He claimed through his grantors up to 
Blaisdell and through Dent. 

Now had Rutgers presented his claim to the board for com- 
promise, the board, no doubt, would have been equally as will- 
- ing to accept the terms from him as from others, and would 
have authorized a deed to have been made for his claim. But 
Rutgers does nothing to bring about such a compromise; for 
nothing appears on this record to the contrary but that he did 
suppose his title through Mackay’s concession better than the 
city’s title to the land within the common. It was long after 
Rutgers’ death that the Mackay claim was pronounced inferior 
to the city’s title. (Mackay v. Dillon, 4 How. 8S. C. 421; 
Le Bois v. Brammell, 4 Howard, 8. ©. 449, decided by the 
Supreme Court of the United States in January, 1846.) Now 
admit the worst phase against Morton that can be drawn from 
the facts and documents appearing in this case, and he can not 
be charged with any fraud or misrepresentation before the 
board of aldermen or to the mayor, against Rutgers or those 
claiming under him. Grant that he claims more land and dif- 
ferent land, and pays for more land and other land than Dent 
and himself ; both had a just right to claim. But this did not 
preclude Rutgers from making his claim, obtaining his deed, 
and holding to such land under the city as the deed from the 
city would have conveyed tohim. But it is said Morton got 
the land that Rutgers would have got from the city, and got it 
by making false representations to the city ; not under the Rut- 
gers’ claim though, nor in defeat of the claim, if it had been 
made properly and at the proper time. Then Morton must claim 
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adversely to the Rutgers’ claim, and can not be converted into 
@ trustee for Rutgers and those claiming under him. 

How long can it be supposed that the city was bound by her 
offers and resolutions to compromise her title to the common 
with those claiming adversely to her, and that, too, at twenty 
dollars per acre? Could Mackay’s legal representatives, or 
Rutgers or his legal representatives, have demanded of the city 
that in 1846 she should carry out her offers and resolutions for 
compromise, which had been made ten years before, and had 
remained so long unnoticed or disregarded by the claimants ? 
Will any one pretend that such a demand would have met with 
the slightest respect from the city? Rutgers nor Mackay, nor 
either of the representatives of either Mackay or Rutgers, had 
any meritorious cause to demand of the city a compromise. 
They had paid the city nothing ; there was no consideration 
moving from them to the city. But she voluntarily resolved to 
compromise the claim of the Mackay title with Dillon, Morton 
and Dent ; and did so, conveying to Morton all his and Dent’s 
claim, as set forth by Morton. Would any one pretend that, 
if the Mackay title had prevailed over the city’s title, that any 
portion of the Rutgers’ claim within the compromise between 
Morton and the city would have been affected by such com- 
promise, so as to be thereby taken from Rutgers’ representa- 
tives? Would it not have been a complete answer that Rut- 
gers and the representatives of Rutgers were strangers to such 
compromise ; had nothing to do with it, and can not be bound 
by it? Suppose it was a fraud perpetrated by Morton against 
the city, what right have Rutgers’ representatives to come into 
a court of chancery end ask that the fraud may be converted 
to their benefit? It was not perpetrated by their agent, nor 
with their means, nor in their names, nor against their rights ; 
for, so far as regards the city, they had adverse claims, and if 
they refused or omitted to avail themselves of the terms of com- 
promise offered by the city, it is their misfortune. Morton’s 
compromise did not prevent Rutgers from compromising ; and 
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had he done so, then, had there been any conflict or contro- 
versy about any particular part or tract of land acquired by 
each other under such compromise, the courts would have de- 
termined to which one the land in dispute properly belonged. 
But Rutgers, so far from compromising, appears to have to- 
tally disregarded the whole matter during his life, and his rep- 
resentatives for many years after his death. For, although the 
deeds of the city to Morton, and of Dent to Morton, have been 
recorded in the proper office, yet the court below finds that Rut- 
gers never learned any thing about it, and his representatives 
not for a long time thereafter. Why was this? It must be 
because Rutgers relied upon the strength and validity of the 
Mackay title, or was unwilling to trouble himself to know what 
the city was doing or had done in regard to her title ; or was 
not willing to pay the price asked by the city, per acre, for her 
title, by way of compromise. 

There is nothing on the record showing that Morton repre- 
sented Rutgers or his heirs by purchase or private arrange- 
ment, made by him with them ; nor is there any thing showing 
that the 83 acres were included by the mayor’s deed to Morton 
by their consent ; and they can not be allowed to lay by for ten 
or fifteen years until the Mackay title has been declared un- 
availing against the city’s title, and then come forward and 
charge fraud upon Morton, and pray that the fraud may be 
converted to their advantage. So far as the Rutgers’ repre- 
sentatives are concerned, Morton takes the place of the city. 
As they could not compel the city now to compromise, I see 
no better claim in their favor to compel Morton, The city 
never had Rutgers’ title to the land in controversy ; the city 
had no claim under Mackay or under Rutgers, or their repre- 
sentatives. The city had a claim of her own—a claim adverse 
to Mackay and Rutgers ; and when she compromised, she gave 
up her own superior title. Morton never got Rutgers’ title 
from the city. He got the city’s title to a piece of land to 
which Rutgers had a claim arising in opposition to the city’s 
title. He did not get the city’s title by pretending he owned 
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Rutgers’ title. It is laid down that, where a person by fraud 
obtains a title to that which equitably belongs to another, he 
shall be considered in the light of trustee to that other, and 
will be compelled, in a court of equity, to convey to him his 
legal title. What was Rutgers’ title here? At most, so far 
as regards the city’s title, he had the right, if he thought pro- 
per, to purchase it at twenty dollars per acre; that is the full 
extent of his right. He neglects todo this, and another gets a 
compromise, who succeeds by asserting that his claim embraces 
such a contract; he obtains a deed; he made improper and 
false assertions in regard to the extent of his claim, and there- 
by obtains a deed for a part not properly within his claim, but 
in the claim of Rutgers. The title which Rutgers had utterly 
fails ; he omitted to get the city’s title. Now what right has 
he or his representatives, after this, to come forward, because 
the city was imposed upon by her grantee, and make that gran- 
tee his trustee. The cases of Perkins et al. v. Hays et al., (1 
Cooke, 163,) United States v. Hughes et al., (11 Howard, 
552,) and of Stephenson v. Smith, (7 Mo. 610,) are nowise 
similar or analogous to the case at bar. It will be useless, 
therefore to extend this opinion in commenting on them. The 
doctrine of resulting trusts, laid down by Lord Hardwicke, in 
Lloyd v. Spillet, (2 Atkyns, 150,) is recognized, and would 
be applied where the facts warrant it. 

In Hill v. Reardon, (2 Russell, 645, 3 Cond. Eng. Ch. 253, ) 
will be found a case more analogous to the one at bar than any 
other we have as yet been able to find. The head note of this 
case is as follows: ‘‘ Under the conventions with France for 
indemnifying British subjects for confiscation of their property 
by the French revolutionary government, and the act of 59 
Geo. III, ch. 31, compensation for an estate and the mova- 
able property on it was awarded by the commissioners to ‘ A.’ 
as executor and residuary legatee of ‘B.’ A bill was filed by 
one of the co-heiresses of the wife and children of B., all of 
whom had died during his lifetime, alleging that. by the then 
existing laws of France the will of ‘B’ was inoperative, and 
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that a moiety of the property did not belong to him, but to his 
wife, from whom it had descended to the children, and from 
them to the plaintiff and another person as co-heiress with her, 
and claiming for such co-heiresses a moiety of the compensa- 
tion. No claim had been duly made before the commissioners 
in respect to the alleged title which the plaintiff sought to en- 
force ; neither had there been any discussion before them as to 
that title; but the facts out of which it arose were disclosed or 
alluded to in the proceedings which led to the award. Held, 
that, under such circumstances, the Court of Chancery would 
not interfere to relieve the plaintiff.” 

Before the commissioner appointed under the act of parlia- 
ment, 59 Geo. III, ch. 81, to carry into effect several conven- 
tions for liquidating claims of British subjects and others, 
against the government of France, Mr. Devereaux, as repre- 
sentative of a Mr. Fanning, caused three claims to be duly en- 
tered in the register kept by the commissioners, and in support 
of them brought forward the following state of circumstances, 
substantially : ‘‘In 1777, James Fanning, by birth an Irish- 
man, purchased an estate called Roche Talbot, situated in a 
district which was then a part of the provinces of Maine and 
Anjou, but is now in the department of the Sarthe, in France. 
He resided there until February, 1791, when the progress of 
the revolution induced him and his daughter to come to Eng- 
land, and in September, 1792, he was followed thither by his 
son. His wife had died in 1788. The local authorities having 
prevented the agents of the family from collecting the rents, 
the son, in November, 1792, addressed a letter on the subject 
to the directory of the department of the Sarthe, in which he 
affirmed that ‘Roche Talbot’ had been bought with moneys 
belonging entirely to his mother. In February, 1798, the fa- 
ther, son and daughter addressed to the French minister of 
foreign affairs a letter of remonstrance on the injustice of ex- 
cluding them from the income of the property, and circumstan- 
ces were stated in the letter from which it was manifest that 
the deceased, Mrs. Fanning, had had, and that after her death 
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her son and daughter had, an interest in the lands. Their re- 
monstrances were unsuccessful, and the rents were collected by 
the functionaries of the public treasury. In September, 1793, 
the national convention made a decree for confiscating the pro- 
perty of all English, Irish, Scotch and Hanoverian subjects ; 
and in the following March, a small part of ‘ Roche Talbot’ was 
sold by the department of the Sarthe, and other portions of it 
at subsequent periods; but the woodlands, for the most part, 
remained unsold. ‘he son died unmarried and intestate in 
1796, and the daughter died unmarried and intestate in 1801. 
In 1804, Mr. Fanning made his will, by which he gave lega- 
cies to some charities and the residue of his property to Deve- 
reaux, and appointed Devereaux and another person his exec- 
utors. Mr. Fanning died at Paris in August, 1806, without 
leaving any issue him surviving. The will was not proved till 
1817, and it was then proved by Devereaux alone. In 1814, 
Devereaux, as executor of Fanning, claimed restitution of the 
unsold woodlands as within the fourth additional article of the 
treaty of the preceding May. The British commissioners ap- 
plied to the French authorities on the subject, and by the orders 
of the minister of finance he was, in January, 1815, put in 
possession of that part of the estate. Shortly aftewards, he 
was called upon by the public authorities to pay a sum of 
18,530 francs as the amount of the duties which became paya- 
ble on the successive devolutions of the woodland. In esti- 
mating the duties, it was assumed, that upon the death of 
the mother one-fourth of the property had descended to the 
daughter, and another fourth to the son, as heirs of their mo- 
ther ; that upon the daughter’s death, one fourth part of her 
interest went to the father and the remaining three-fourths to 
her brother ;* that upon the brother’s death, one half of his 
share devolved to his father, and that the whole interest of the 
father had become vested in Devereaux. The formal instru- 
ment, requiring payment of the duty, stated that Mr. Fanning 





* Although it is thus stated, it appears that the son died first. 
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had acquired the property dans sa communauté avec la dame 
son épouse, and that Mr. Devereaux had been put into posses- 
sion as heir and testamentary executor of Mr. Fanning. Un- 
der these circumstances, Mr. Devereaux claimed compensation, 
first, for the amount of immovable property which had been 
confiscated, with interest thereon ; secondly, for the amount of 
the movable property which had been confiscated, with interest 
thereon ; and, thirdly, for the intermediate profits of the un- 
sold woodlands from time to time, when they were put under 
sequestration, until the date of their restitution. The claims 
were investigated before the commissioners, and by awards of 
29th September, 1820, and 18th and 23d of January, 1821, 
large sums were ordered to be paid to Mr. Devereaux as exec- 
utor of Fanning, in respect to each of the three claims, and 
ordered a due proportion of the rentes, which were at the dispo- 
sition of the commissioner, to be transferred to him. 

‘¢ On the 17th of March, 1821, Christopher Hill and Ann his 
wife, who was stated to have become on the death of the daugh- 
ter of Mr. Fanning, in 1801, and to have ever since been one 
of the co-heiresses of Mrs. Fanning, and also one of the co- 
heiresses ex parte materna of both her son and daughter, 
filed their original bill in the Court of Chancery, asserting a 
right to a portion of the renées so awarded, though they had not 
made any claim before the commissioners. They alleged that 
‘ RocheTalbot’ had been bought with the money of Mrs. Fan- 
ning, and had been conveyed to her husband and her and their 
heirs, as tenants in common; that upon the death of Mrs. 
Fanning, her moiety of the estate descended to her son and 
daughter as tenants in common in fee, and upon the death of 
the son vested wholly in the daughter, and upon her death, in 
the plaintiff, Ann, and the defendant, Mary Lewis, the other 
co-heiress ; that the plaintiffs and Mary Lewis were entitled 
to a moiety of the sums awarded for compensation ; that, by 
the law of France, property which had been sequestered or 
confiscated, on account of emigration of the owner, belonged, 
- if he died before the 5th of December, 1814, to the heirs and 
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not to devisees or legatees ; that Devereaux, therefore, had not, 
under the will of Fanning, or as his executor, any interest in the 
property or in the ren¢es awarded in lieu of it; and that he had 
preferred his claims to the commissioners without the knowl- 
edge of the plaintiffs, or of Mary Lewis, or of the attorney gen- 
eral. It was suggested also that Fanning, at his decease, left 
no heir or next of kin, and the attorney general was therefore 
made defendant. Devereaux answered the bill, alleging that, 
by the law of France, the property, at the time of the death of 
Fanning, belonged to him, and that he had power to dispose of 
it by will, and the only valid title to the property and to the 
compensation was in his executor and residuary legatee. He 
insisted that the court had no jurisdiction, and that the deci- 
sion of the privy council was final. The commissioners of li- 
quidation stated that they had not been able to form a satisfac- 
tory judgment as to the conflicting claims of plaintiffs and De- 
vereaux ; or, as to either of the two questions, whether Fanning, 
the father, after the decease of his wife and children, became 
entitled to the whole estate; and whether he had at the time 
of his decease any power to dispose of it, or of any compensa- 
tion to be made in lieu of it. There was evidence of the pedi- 
gree of the plaintiff, and,of those alleged rules of French law 
on which the plaintiffs and defendant respectively relied. 

‘¢ At the hearing, the vice chancellor dismissed the bill, on the 
ground that the court had no jurisdiction. The plaintiffs Appeal- 
ed. Before the lord chancellor, the plaintiffs’ counsel contended 
that Devereaux could not receive the compensation otherwise 
than subject to such rights as might exist in other British sub- 
jects, and that there was nothing in the conventions or in the 
act of parliament to destroy those rights ; that the award gave 
Devereaux the legal title to the money ; but, as no interest in 
the estate, in respect of which the compensation has been 
awarded, was ever transmitted to him, he must hold that money 
for the benefit of those who represented the true owners of the 
property for which it is substituted. 

‘¢ The defendant’s counsel urged that the commissioners and 
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privy council, in making the award in favor of Devereaux, had 
decided two points ; first, that ‘‘ Roche Talbot,” with the mov- 
able effects on it, was property for which the representative of 
those who, at the time of the confiscation, were owners, had a 
right to indemnity ; secondly, that Devereaux was the repre- 
sentative of those owners, and was entitled to receive the sum 
allotted for compensation. On the other hand, the plaintiffs 
allege that, though compensation was due for the confiscated 
property, no part of that compensation should have been 
awarded to Devereaux. He was devisee and executor of Fan- 
ning. One moiety of the property, it is said, never belonged 
to Fanning, and Fanning had no power to dispose of the other 
moiety by will; consequently, the title of Devereaux was alto- 
gether chimerical. Admit the truth of the whole case stated 
in the bill, what would be the result? Why merely that the 
award of the commissioners was altogether erroneous. The bill 
therefore is filed, not to enforce equities, but to set aside the 
award of the only competent tribunal—to annul the legal title 
which that tribunal has established, and to set up another title 
purely legal and adverse. Such a jurisdiction does not belong 
to the court. Suppose we have no title (say the defendant’s 
counsel ) to the rentes which have been awarded to us, how does 
the plaintiff thereby acquire a right to have the money paid 
over tohim? Our want of title might afford a reason for the 
calling upon us to pay back the money to the French govern- 
ment, from whom we received it ; but it furnishes no reason 
for handing it over to the parties who never attempted to estab- 
lish their title against France. 

‘¢[The Lord Chancellor: In case of trust or fraud, I have 
not the least doubt of the jurisdiction of the court to interfere. 
It is said that, in cases of perfectly adverse titles, there is no 
jurisdiction. Suppose it were sv, yet there must be jurisdic- 
tion to the extent at least of examining whether the titles are 
perfectly adverse, and therefore what is called the preliminary 
objection can not be gone into without a full discussion of the 
facts and merits of the case. ] 

14—voL. XXIII. 


¢ 













































ST. LOUIS. 





Maguire v. Page. 





‘<The first question here is, can Devereaux be considered 
a trustee? Is there such a statement of facts on the record as 
clothes him with the character of trustee? And if there is, 
what is the effect of the conventions and act of parliament and 
the awards\of the commissioners on the trust so reposed or re- 
presented as being reposed in him? Secondly. If the case be- 
fore the court is not one of fraud or trust, but of perfectly ad- 
verse title, the, question will assume this shape: ‘ You, Deve- 
reaux, have gotten a decision in your favor from the eommis- 
sioners. I never claimed before them, and I have no decision 
awarding compensation tome. But you have gotten that which, 
if I had claimed, I should have gotten.” How far do these 
conventions and this act of parliament hit such a case? 

‘¢ [The Lord Chancellor: I am of opinion that these conven~ 
tions and this act of parliament do not prevent the court from 
having jurisdiction. And, on the question, whether, upon the 
whole of this record, the plaintiff has any title which a court of 
equity can enforce, I should propose to hear one counsel on 
each side. ] 

‘¢The case was again argued, and the Lord Chaneellor deliv- 
ered judgment. ‘After giving great consideration to this 
cause, I am of opinion that this bill must be dismissed. I con- 
tinue to think that this court has jurisdiction to attach equities 
on the award of the commissioners in some cases ; but I do not 
think that the claim of Devereaux and Reardon can be consi- 
dered as a claim, in respect of which they can be deemed to 
be affected by equities (upon the state of this record) in favor 
of the plaintiffs.’ The bill was dismissed without costs.” 

This case presents much stronger points in the plaintiffs’ 
favor than the one before this court. Here, the claims are by 
heirs against an executor and’residuary legatee. The compen- 
sation was made for confiscating property claimed by the heirs 
to have ‘been the property of their ancestors. The executor is 
not charged with fraud, to be sure; nor is there any ground to 
charge Morton with fraud against the plaintiffs here. If Mor- 
ton was not entitled to the piece of land deeded to him, his act 
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in obtaining it from the city can not be made to operate in fa- 
vor of plaintiffs. Suppose the city should have thought proper 
to have contended with Morton for the land, on account of 
fraud alleged to have been practiced against her by Morton, in 
obtaining her title, and should have succeeded in cancellin 
and vacating the deed to Morton, was she still bound to con- 
vey to Rutgers’ representatives the land at twenty dollars per 
acre, or at any price. Was there any equity in Rutgers’ rep- 
resentatives against the city ? 

Upon a thorough and careful examination of the case pre- 
sented to us, and after great consideration, this court is of 
the opinion that the plaintiffs have no right to the relief sought 
by their bill. There is nothing by which we can attach a trust 
to Morton in favor of Rutgers’ representatives to affect the 
property in dispute. Morton must be considered as claiming 
entirely adverse to them. The lower court, therefore, should 
have dismissed the bill of the plaintiffs upon the final hearing. 
Its decree, in favor of the plaintiffs, is reversed, and the bill 
of plaintiffs is dismissed, with costs; the other judges con- 
curring. 





Dunn, Plaintiff in Error, v. Wapz, Defendant in Error. 
1, Accommodation endorsers of a promissory note may, as between them- 
selves, be co-securities, and where, in such a case, one of such endorsers 


pays the whole amount of the note, he will be entitled to contribution from 
the other, whatever may be the order of the enndorsements. 


Error to St. Louts Circuit Court. 


Knox & Kellogg, for plaintiff in error. 
Comfort § Manter, for defendant in error. 


RyLanD, Judge, delivered the opinion of the court. 


The amended petition of the plaintiff alleges that David 
‘Runnion made his certain promissory note, dated May 23d, 
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1854, and thereby promised, ninety days after date, to pay to 
the order of John Dunn (the plaintiff) twenty-five hundred 
dollars, negotiable at the bank of the state of Missouri, with- 
out defalcation or discount; that said note was endorsed by 
the said John Dunn and William Wade, as co-securities ; and 
that said note was an accommodation note, endorsed as afore- 
said for the accommodation of the said David Runnion, who 
procured said endorsement solely for the purpose of getting 
said note discounted ; all of which was well known to both said 
Dunn and said Wade, when they endorsed said note. The peti- 
tion alleges Runnion’s insolvency some weeks before the ma- 
turity of the note, and that this insolvency was known to both 
Dunn and Wade co-securities as aforesaid, some weeks be- 
fore the maturity of the said note. Plaintiff states that he 
paid the amount of said note at its maturity, being twenty-five 
hundred dollars. He further states that said note was paid as 
aforesaid at the request of said William Wade. He asks judg- 
ment for $1250, the half of said note, paid by said Dunn as 
co security for said Wade as aforesaid, with interest. 

To this petition the defendant demurred, because the said 
amended petition does not state facts sufficient to constitute a 
cause of action ; and states the following as a cause of demur- 
rer: The said amended petition shows that the defendant was 
the last endorser upon a negotiable promissory note, previously 
endorsed and since paid by the defendant, and does not allege 
any agreement or contract between plaintiff and defendant 
changing defendant’s liability prima facte as such last en- 
dorser. There is no agreement alleged to have been made be- 
tween plaintiff and defendant that they should become co-secu- 
rities of said David Runnion upon the note mentioned in the 
plaintiff’s amended petition. 

The court sustained this demurrer, and rendered judgment 
thereon for the defendant. The plaintiff brings the case here 
by writ of error. ; 

There is nothing in the law prohibiting two persons from be- 
coming co-securities for another on a negotiable promissory 
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note, so far as it regards or concerns themselves ; and when 
such persons have become co-securities for a third person, it 
matters not whose name is first or last endorsed. ' Here, the 
plaintiff avers that he and Wade did become co-securities for 
Runnion on this note ; that it was merely to enable Runnion to 
get the note discounted that they became his co-securities ; that 
Runnion became insolvent before the maturity of the note, and 
that he, as one of the co-securities, paid the note when it ma- 
tured ; and that he paid it at the request of his co-security, 
Wade. There was no necessity to state the evidence of the 
fact of such co-securityship in the petition, and the defendant 
should bave denied it and required proof, if such was not the 
fact. The Circuit Court, therefore, erred in sustaining the 
defendant’s demurrer. Its judgment must be reversed, and the 


cause remanded, with the concurrence of the other judges. 
\ 


. 
—_+286o+—— 


Laturop, Plaintiff in Error, v. Hartow, e¢ al., Defendants 
in Error. 


1. A letter to an agent in New Orleans, in the following form: “ St. Louis, 
November 21st, 1853. Dear sir—Please send us, as soon as possible, fifty 
bales of moss, well dried and put up in good order. You will buy it for us 
at the lowest market price, and you are hereby authorized to draw on us 
for the amount at thirty days from date of bill of lading. Ship at as low 
freight as possible. W. M. H. & €o.”?—will amount to an acceptance of a 
bill, drawn by the agent, in favor of a person to whom this letter was 
shown by the agent, and who, upon the faith thereof, received the bill for 
a valuable consideration. 

2. The principal would, in such a case, be bound, although the agent drew 
the bill upon a shipment of only forty-nine bales of moss. 


Error to St. Louis Court of Common Pleas. 


Demurrer toa petition. The petition is substantially as fol - 
lows: That on the 21st of November, 1853, the defendants 
addressed and transmitted to one A. K. Lee, at the city of New 
Orleans, Louisiana, who received the same, a letter, in the 
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words and figures following, to-wit: ‘‘To Mr. A. K. Lee, 
New Orleans. St. Louis, Nov. 21st, 1858. Dear sir—Please 
send us, as soon as possible, 50 bales good moss, well dried 
and put up in good order. You will buy it for us at the low- 
est market price, and you are hereby authorized to draw on us 
for amount at thirty days from date of bill of lading. Ship at 
as low freight as possible. Respectfully yours, Wm. M. Har- 
low & Co.” 

That the said A. K. Lee did, on the 20th of December, 18538, 
ship on board the steamboat Henry Chouteau, forty-nine bales 
of moss, to be delivered at the port of St. Louis, to the order 
of said A. K: Lee, and on the same day, for the amount of 
said 49 bales of moss, drew his certain bill of exchange, in 
writing, hereto annexed, and thereby requested the defendants 
at the said city of St. Louis, thirty days after date, to pay to 
the order of one John M. Colby, the sum of $1081 50, value 
received, and the said Colby endorsed and delivered said bill 
to the plaintiff ; and the above mentioned letter of defendants to 
said A. K. Lee had been previously shown to plaintiff, who, 
upon the faith thereof, received said bill for a valuable consi- 
deration. 

That immediately after receiving said bill of exchange, 
plaintiff forwarded the same, with said bill of lading, endorsed 
by said A. K. Lee, to his agents, Lucas & Simonds, in the city 
of St. Louis, who, on or before February 6th, 1854, tendered 
said bill of lading to defendants and requested them to accept 
said bill of exchange; but they refused to receive said bill of - 
lading or to accept the bill of exchange. 

The petition further set forth a protest for non-acceptance, 
also for non-payment; also that defendants refused to receive 
the mo8s on its arrival in St. Louis ; also a sale of the moss by 
Lucas & Simonds, as agents of plaintiffs, for account of de- 
fendants, and an application of the proceeds of sale, $752 92, 
asa credit on the bill. Plaintiff asked judgment for the sum 
claimed to be still due, $328 58, with statutory damages at 
the rate of ten per centum. 
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To this petition defendants demurred,.on the ground that 
the facts stated were not sufficient to constitute a cause of ac- 
tion, and assigned, 1st, that it does not appear that the defen- 
dants ever accepted or agreed to accept the bill of exchange 
upon which the action is founded; 2d, that it does not appear 
from the said petition that the moss, for which it is alleged said 
bill of exchange was drawn, was ever shipped to defendants as 
is directed in the alleged authority to A. K. Lee to draw upon 
them; 3d, the bill of exchange sued on is not within the alleg- 
ed authority of defendants to A. K. Lee to draw upon them. 

Judgment was given on this demurrer for defendants. 

C. D. Drake, for plaintiff in error. 

I. The letter of appellees, set out in the petition, was an ac- 
ceptance of the bill of exchange drawn by A. K. Lee under 
the authority thereof. (R. C. 1845, p. 172, § 3.) 

II. The petition alleging that the plaintiff received said bill 
of exchange after said letter had been shown to him, and upon 
the faith thereof, and for a valuable consideration, this was a 
matter to be decided by evidence upon a trial, and should not 
have been passed upon by the court on demurrer. 

Comfort & Manter, for defendants in error. 

I. The tenor of the petition is to charge the defendants as 
acceptors of the bill sued on. Even if there was, by virtue of 
the letter of authority to A. K. Lee, a promise to Lee te ac- 
cept his bill, this promise is not good to Lathrop for the rea- 
son that it could not be assigned. (McKvers v. Mason, 10 
Johns. 206.) 

II, The defendants never did accept or agree to accept the 
bill sued on. The authority given to A. K. Lee to draw ex- 
pressly specifies fifty bales of moss —forty-nine only were 
shipped. If the holder of the bill seeks to make the defendants 
liable upon their promise to accept, the authority to draw 
should have been strictly followed. (Lanfear v. Blossman, 1 
La. 148 ; Mason v. Hunt, 1 Douglass, 297.) 

{if. Lathrop did not buy the bill solely upon the faith of the 
letter giving authority to draw, for he took an assignment of the 
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bill of lading for further security, and unless he did purchase 
the bill of exchange solely upon the faith of the letter to Lee 

he can claim no benefit under it. (Lewis v. Kramer, 3 Mary- 
land, 265.) 


Scotr, Judge, delivered the opinion of the court. 


One of the points made by the defendants is, that the prom- 
ise in writing to Lee, the agent, to accept his bill, was not as- 
signable, and consequently the plaintiff, Lathrop, the endor- 
see, had no right of action. The case of McEvers v. Mason, 
(10 Johns. 213, ) is cited in support of this point. But a re- 
ference to that case shows that it was decided on common law 
principles alone. Formerly, there were different opinions enter- 
tained in relation to the questions whether a bill of exchange 
could be accepted by parol, and whether a bill eould be ac- 
eepted before it was drawn. In this state of the law, our stat- 
ute was passed, which enacts that ‘‘an unconditional promise, 
in writing, to accept a bill before it is drawn, shall be deemed 
an actual acceptance in favor of every person to whom such writ- 
ten promise shall have been shown, and who, upen the faith 
thereof shall have received the bill for a valuable considera- 
tion.”? The averments in the petition bring the case within 
the words of the statute, and dispose of this objection. 

Another point made is, that the agent did not comply with 
the terms of his authority, and consequently his act is not bind- 
ing on his principal. The agent bought forty-nine bales of 
moss, whereas he was required to purchase and draw for fifty 
bales. There is no doubt that, where there is an entire con- 
tract for a specific quantity of goods, or for several articles, 
the vendee is not bound to receive part; and if part only be 
delivered, he may return it. Butif he retain the part delivered, 
after the time for the completion of the contract has elapsed, 
he is liable upon a guantum merutt for the value of sueh por- 
tion of the goods. By retaining the part delivered, there is 
implied a new contract to pay for that part. (Chitty on Cont. 
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446.) But this principle, it seems, is not applicable to pur- 
chases made by agents. Kent says: ‘‘If the agent executes 
the commission of his principal in part only, as if he directed 
to purchase fifty shares of bank stock and he purchase thirty 
only, it then becomes a question whether the principal be bound 
to take the stock. The principal may, perhaps, be bound to 
the extent of the execution of the commission in these cases, 
though it has not been executed to the utmost extent, and this 
seems to have been the conclusion of the civil law. But a dis- 
tinction is to be made according to the nature of the subject. 
If a power be given to buy a house with an adjoining wharf 
and store, and the agent buys the house only, the principal 
would not be bound to take the house, for the inducement to 
the purchase has failed.” (2 Kent’s Com. 618.) Story, in 
his work on agency, adopts the views expressed by Kent. 
(Story on Agency, § 170.) To the same purport is Livermore, 
(1 vol. 99; Gordon v. Buchanan, 5 Yerger, 311.) 

As to the point, whether the plaintiff took the bill on the 
faith of the letter of the defendant, that is a matter of fact for 
jury. It is so averred in the petition, and for the purposes of 
this case'as it now stands here, it must be so regarded. The 
other judges concur. The judgment is reversed, and the cause 
remanded. 





RENsHAW, Appellant, v. TRIPLETT AND OTHERS, Respondents. 


1. A notice of the protest of a bill of exchange for non-acceptance or non- 
payment, placed in due time in the post-office, directed to a prior endorser, 
is sufficient to hold such endorser, although, from the failure of the mail, 
it should not reach its destination. 

2. Where a bill of exchange was protested for non-acceptance, and notice 

was duly sent to the last endorser through the post-office, which notice never 

reached its destination through a failure of the mail; and the bill was after- 
wards presented for payment and was protested for non-payment, due no- 
tice of which was given to the last endorser: held, that, although the pro- 
test for non-acceptance was duly noted upon the face of the bill received by 
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the last endorser at the same time with the notice of the protest for non- 
payment, yet a notice of the protest for non-payment only, given by such 
endorser to a prior endorser, without a notice of the protest for non-ac- 
ceptance would be sufficient to charge such prior endorser. 

3. Where the last endorser of a dishonored bill receives due notice of its dis- 
honor from the holder, and with this notice to himself, receives, enclosed in 
the same letter, notices directed to prior endorsers, the due service of these 
notices upon such prior endorsers will, it seems, be sufficient to charge 
them. 


Appeal from St. Louis Court of Common Pleas. 


This was an action against the defendants as first endorsers 
of a bill of exchange. The bill was dated May 12,.1853 ; 
was drawn by M. Langhorne on J. J. Childs, of New Orleans, 
in favor of the defendants, and payable thirty days after date. 
After several endorsements, the bill came to the possession of 
and was held by the Bank of the State of Missouri. The bank, 
by its cashier, endorsed the bill and transmitted it to the Bank 
of Louisiana, at New Orleans, for collection. The Bank of 
Louisiana caused the bill to be presented to Childs, the drawee, 
for acceptance. Acceptance was refused, and the bill. was 
protested for non-acceptance, on the 31st day of May, 1853. 
This protest was duly noted on the face of the bill. On the 
day of the protest, the notary who made the protest enclosed 
notices to the drawer and each of the endorsers in one enve- 
lope, directed to the cashier of the Bank of the State of Mis- 
souri, St. Louis, Missouri, and deposited the same in the post- 
office at New Orleans. This package was never received by 
the Bank of the State of Missouri, or its cashier. On the day 
of the maturity of the bill, ij was presented to the said Childs 
for payment, and payment thereof was refused. The bill was 
protested for non-payment, and notices of. protest were made 
by the notary for the drawer and each of the endorsers, and 
enclosed in the same manner as the notices previously sent had 
been. These were received by the Bank of Missouri. There 
was evidence on behalf of the plaintiff tending to show that 
these notices of protest for non-payment were served by the 
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Bank of the State of Missouri, on the day of their receipt, on 
the drawer and the several endorsers of the bill. The signa- 
tures of the drawer and endorsers were proved, and the bill read 
in evidence. The title of plaintiff was admitted. 

The plaintiff resting here, the court, upon the motion of de- 
fendants, gave the following instruction to the jury: ‘‘ Upon 
the evidence given in this cause, the plaintiff is not entitled to 
recover.” To the giving of this instruction, plaintiff duly ex- 
cepted. Thereupon, plaintiff submitted to a nonsuit, with 
leave to move to set the same aside, which motion having been 
made and overruled, the case is brought here by appeal. 

‘Krum & Harding, for appellant. 

I. The holder of the bill at the time of its protest for non- 
acceptance (the Bank of Louisiana) was, for all the purposes 
of this case, a distinct and independent holder, and its acts are 
to be regarded as they would be if it were a holder for value. 
¢Story on Prom. Notes, § 326; see cases cited infra. ) 

II. The Bank of Louisiana was only bound to notify its im- 
mediate endorser, the Bank of the State of Missouri, and the 
latter was entitled to one whole day after its receipt of notice, 
in which to notify its immediate endorser, the prior endorsers 
having the same right in their turn. (Story’s Prom. Notes, 
§ 331, 835, a; 5 Mete. 212; 1 Ohio State R. 206; 4 Hill, 
129.) 

III. The Bank of Louisiana had performed its whole duty 
when it caused a notice to be deposited, in proper time, in the 
post-office at New Orleans, and addressed properly to reach its 
immediate endorser, and it was wholly immaterial, as far as the 
liability of the latter was concerned (treating the Bank of Loui- 
siana as a holder for value) whether the notice ever reached its 
destination or not. (Story’s Prom. Notes, § 328.) 

IV. It is a general rule that if the holder does any act, or is 
guilty of any laches, whereby the drawer or acceptor is dis- 
charged, all of the parties to the bill, subsequent to the drawer 
or acceptor, are also discharged, because they have lost their 
recourse against those who were liable over to them. 
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V. The Bank of Missouri did not lose its remedy over, on 
the return of the bills, by reason of the failure of the mail. It 
had not exhibited any want of diligence, and was entitled to 
one day after its own receipt of notice, in which to notify its 
immediate endorser. (Story’s Prom. Notes, § 335, a.) 

VI. The first notice of protest for non-aceeptance which the 
Bank of Missouri received, was when the bill came back under 
protest, with the notice of protest for non-payment.’ It is ad- 
mitted by the pleadings that notice of the non-payment was 
given by the Bank of Missouri to the prior endorsers as soon 
as received. And appellant contends that it was not the duty 
of the bank to give, at the same time, a useless and idle notice 
of protest for non-acceptance. (See 9 Howard, 552.) No- 
tice of dishonor was given as soon as received, and that was 
enough to enable all concerned to look after their interests in 
the premises. 

VII. The enclosure of notices, in the manner indicated in the 
bill of exceptions, viz., there being separate notices for each 
firm or individual who was party to the bill, and all endorsed in 
one envelope, directed to the last endorser, whose residence was 
the same as that of the other endorsers, is a sufficient separate 
notice to each endorser. (See 22 Conn. 213; 7 Gill, 216; 
18 Ohio, 54; 5 Shep. 360.) The question as to whether such 
an enclosure is due diligence, is for the court to decide as a 
matter of law. (7 Gill, 216; 2 How. 457; see also 1 Ohio, 
296; 9 Howard, 552; 6 Watts & S. 399; 4 Ad. & El. 870.) 
If then there was nothing unusual or of practical inconvenience 
in making the enclosure of the notices in the manner aforesaid, 
the court ought to declare that due diligence had been used, in 
giving notice to each of the prior endorsers, and that they are 
charged with notice, notwithstanding the non-arrival of the 
package containing said notices. 

B. 4. Hill & Kasson, for respondents. 

I. The omission to give notice of non- acceptance discharged 
the endorsers.. (Story on Bills, § 284; Glasgow v. Copeland, 
8 Mo, 268.) There was no notice of non-acceptance given to 
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the defendants, the first endorsers of the bill. It is manifest 
that the notary of the Bank of Louisiana did not know the re- 
sidence of the drawer and the several prior endorsers ; and as 
agent for the Bank of Missouri, he performed his duty, accord- 
ing to the custom of the bank, by sending all the notices to the 
bank, to be served upon the respective parties, according to 
law. The sending of the notices to the Bank of Missouri was 
notice to the bank only, and not to the parties whose notices 
were enclosed therein, until they were served. (Story on Bills, 
§ 294.) But it is further objected by the plaintiff, that the 
Bank of Missouri never having received any notice of non-ac- 
ceptance from the notary, it is to be excused from giving notice 
of that which it had no information. This pretext is entirely 
overthrown and answered by the fact that the protest for non- 
acceptance appears upon the face of the bill, as of the 31st 
May, 1853, and this bill came to the bank thus noted upon the 
face before any notices of non-payment were sent out, and 
then the duty to notify for non-acceptance clearly arose, and 
it was imperative for the bank to give the notice of non-ac- 
ceptance, or the endorsers and drawer were discharged. If 
this last objection have any force, still it doth not appear how 
the Bank of Missouri could excuse itself for the failure to give 
notice of non-acceptance, on the ground of neglect or failure 
of its agent to secure a transmission of the notice to it. It was 
competent for the Bank of Missouri to note the residence of 
each endorser and drawer, so that the notice could be sent di- 
rect to each by its agent at New Orleans in case of non-ac- 
ceptance or non-payment, and then the notices by mail to each 
party would have bound them. But this course was not adopt- 
ed, and it chose to act as principal, and, according to the 
custom of the bank it became the party to give the notice, 
and its agent, standing between it and the acceptor, only 
did what it required, and the notices were only between the 
two banks, and the privity can not be held to extend to 
other parties. Now, although notices may be clearly given by 
an agent to all the parties, yet, if the agent only give notice 
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to his principal, the principal must himself give notice in order 
to bind’ prior.pacties. If the notice to the principal miscar- 
ries, upon what ground is the principal to be discharged from 
his obligation to give the notice; and, more particularly, how 
is the principal to excuse his laches, when we show actual no- 
tice to him of the protest for non-acceptance noted upon the 
face of the bill? (See Sewall v. Russell, 83 Wend. 276; Tal- 
bott v. Clark, 8 Pick. 51 ; Mead v. Eugs, 5 Cow. 303; Chace 
v. Taylor, 4 Har. & John. 54; Freeman’s Bank v. Perkins, 6 
Shepley, 292; Fleming v. McClure, 1 Brevard, 428 ; Riggs, 
to use, &c., v. McDonald, 1 Ala. 643:; Story on Bills, § 228; 
O’Keefe v. Dunn, 5 Maule & Selw. 285-6-7 ; Blesaid v. Hirst, 
5 Burr. 2670; Goodall v. Dalley, 1 T. R. 712; Roscow v. 
Hardy, 2 Camp. 458; 6 Taunton, 305; Chitty on Bills, 313 ; 
United States v. Barker, 4 Wash. C. C. 464; 12 Wheaton, 
559; Carmichael v. Pennsylvania Bank, 4 How., Miss., 567.) 
The protest for non-payment gave no notice of the non-accept- 
ance, nor any information of the fact, so as to inform the cred- 
itors that they could look only to the drawer, and had not the 
security of the name of the acceptor. 


Scott, Judge, delivered the opinion of the court. 


This case comes here on the general instruction, that, on the 
evidence, the plaintiff was not entitled to recover. Under such 
circumstances, the counsel have agreed that the only point de- 
termined below was, whether there was such notice to the prior 
endorsers as would warrant a recovery against them by a hol- 
der who had taken up the bill whilst in the hands of the Bank 
of Missouri. 

A bill of exchange, payable thirty days after date, was en- 
dorsed to the Bank of Missouri after several intermediate en- 
dorsements.. The bank endorsed it for collection to a bank in 
New Orleans. The bill was presented for acceptance, and ac- 
ceptance being refused, was protested. Notice of this protest 
was deposited in the. post-office, directed to the Bank of Mis- 
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souri, enclosing notices also to the prior parties to the bill. 
The letter enclosing the notices of the protest for non-accept- 
ance was never received by the Bank of Missouri. Afterwards, 
the bill was protested for non-payment, and due notice of this 
protest was given to all the parties. The bill enclosed in this 
notice of protest was noted on its face as having been protested 
for non-acceptance, and after the receipt of it no notice was 
then given of the protest for non-acceptance. 

Are the endorsers on the bill prior to the endorsement to the 
Bank of Missouri, liable on this state of facts? The fact that 
the bill was only endorsed to the bank in New Orleans as agent 
for collection, does not affect this question, it being well set- 
tled, that, for all the purposes of the law, the agent or banker 
to whom a bill has been transmitted for the purpose of pro- 
curing payment thereof at its maturity, is treated as substan- 
tially a distinct and independent holder. (Story on Prom. 
Notes, § 326.) It is equally well settled that, though a bill 
payable at a particular day, or at so many days after date, is 
not required to be presented for acceptance before it is due, yet 
it may be so presented, and if that is done and acceptance is 
refused, the holder must conduct himself in the same way, and 
make protest and give notice in the same manner as he would 
upon a bill payable at so many days after sight. (Story on 
Bills, § 228.) If there be several endorsers on a bill, the last 
of whom shall receive notice of the dishonor from the holder, it 
will be sufficient for him on the next day to communicate no- 
tice thereof to the next antecedent endorser, and he to the next, 
and so on; and thus, in some cases, several days may elapse 
before notice reaches the first endorser. The holder of a bill, 
when it has been dishonored, may either resort to his immediate 
endorser, and then he must give him notice in due time ; or he 
may resort to any or all of the other endorsers, in which case 
he must give them notice respectively, in the same manner as if 
each was the sole endorser ; for the holder is not entitled to as 
many days to give notice as there are prior endorsers, but each 
endorser has his own day. (Story on Bills, § 294.) 
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If a notice is put in the post-office to go by the proper post, 
it is not important to the rights of the holder whether the no- 
tice ever reaches the party entitled to it or not. All that the 
law requires of him is to send due notice in proper time, and 
he has discharged his whole duty when he puts it into the pro- 
per post-office, in due time, directed in'a proper manner. (Sto- 
ry on Prom. Notes, § 828.) 

If, according to the foregoing principles, notice is imputed 
by law to the Bank of Missouri, then she was not guilty of 
any negligence in not giving notice to the prior endorsers. 
Unless she was served with notice, she could not give it. The 
Bank of Missouri was entitled to one day to give notice, after 
her own receipt of notice. As she never did receive notice, she 
could not be guilty of negligence in not communicating it to 
others. If the principle is correct of imputing notice from 
merely placing in the post-office 'a letter containing it, whether 
that letter is received or not, then there is no hardship in hold- 
ing the prior endorsers of this bill liable though they have not 
received notice. If the bank is held liable without actual no- 
tice, why should not the prior endorsers be equally bound? It 
would be against every principle of justice to visit on one party 
only the consequences of the accidental failure to receive no- 
tice, when he is no more in fault than any of the other parties. 
Under such circumstances, equity requires that the liabilities of 
the parties to the bill should not be disturbed, and that they 
should stand as though ali had received notice. 

As to the ground taken that the bank should have given no- 
tice of the non-acceptance of the bill after she received notice 
of the non-payment, it appearing from the face of the bill, en- 
closed in the letter containing notice of the non-payment, that 
it had been protested for non-acceptance, it may be answered 
that notice of non-payment was sufficient to put all parties 
upon inquiry after their interests. Moreover, a right of ac» 
tion on a bill accrues immediately after protest for non-accept- 
ance, although the bill may not be due. (Chitty on Bills, 
340.) Now if the right of action accrues immediately on pro- 
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test for non-acceptance, that right could not afterwards be de- 
feated by a failure to give notice of non-acceptance after no- 
tice of the protest for non-payment was received. (Lambert 
v. Ghiselin, 9 How. 552.) 

The judgment is reversed, and the cause remanded ; the 
other judges concurring. 


PrERRY’s ADMINISTRATORS AND OTHERS, Respondents, v. Ros- 
ERTS, Appellant. 


1, A. gave to B. his title bond for the conveyance to B. of a tract of land 
upon the payment of the purchase money agreed upon, for which B. gave 
to A. his promissory notes. Held, that the heirs of A. are properly made 
co-plaintiffs with his administrators, in a suit brought to recover the amount 
due on the promissory notes, in which it is sought, on account of B.’s in- 
solvency, to subject the land to the payment of the debt. 


Appeal from Madison Circuit Court. 


Frissell, for appellant. 
Noell, for respondents. 


RYLAND, Judge, delivered the opinion of the court. 


This is a suit to recover the purchase money of a tract of 
land sold by John Perry in his lifetime to the defendant, Rob- 
erts, for which land Perry executed his title bond to Roberts, 
conditioned to execute a deed upon the payment of the pur- 
chase money. The suit was originally brought by the admin- 
istrators for the purchase money, without any reference to the 
tract of land. The petition was subsequently amended, alleg- 
ing the insolvency of Roberts, and praying a decree subjecting 
the land to the judgment of the debt. In this amended peti- 
tion, the heirs of John Perry, in whom the legal title to the 
land was vested, were made co-plaintiffs with the administra- 
tors. Judgment was rendered in favor of the administrators 
15—vVOL. XXIII. 
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for the amount of the debt yet due; and it was decreed that 
the land be sold to pay the judgment. The defendant filed 
his motion in arrest of judgment on the ground that the heirs 
of John Perry were improperly made parties; which motion 
being overruled, exceptions were taken, and the defendant 
brings the case here by appeal. To the amended petition no 
answer was ever filed, and the new allegations remained un- 
contradicted. The question arising on the motion in arrest of 
judgment is the only point involved in the case. 

The defendant, Roberts, the appellant in this court, insists 
that here are two distinct separate sets of parties plaintiffs, 
and two distinct causes of action, and two separate judgments ; 
and that in consequence thereof the judgment below ought to 
have been arrested. 

The respondents here, the plaintiffs below, insist that, inas- 
much as the legal title to the land, attempted to be subjected to 
the payment of the debt due John Perry’s estate, was in his 
heirs, it was necessary and proper that they should be made 
parties to the proceedings, in order to bind them by the judg- 
ment of the court. 

Now this proceeding may be regarded as a proceeding to 
foreclose a mortgage. The legal title was in Perry at his 
death ; it was left in him for the purpose of securing the pay- 
ment of this debt. The administrators were competent to sue 
on the notes or bonds for the purchase money ; but when they 
were satisfied, from Roberts’ insolvency, that the land itself 
must be made subject to the payment of the debt, it was ne- 
cessary and proper to make the persons, in whom was the title 
to this land, parties to the proceeding, in order that they might 
become bound by it, and that the land might therefore bring 
its value when sold under judgment, as by such sale the whole 
title would pass. Had the action been for the recovery of the 
money alone, without regard to the land, then the heirs should 
not have been joined as parties. But it is for the interest of 
all concerned that when the land is to be reached, and when 
the object of the suit is to subject the land to the payment of 
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the debt, such persons should be made parties to the action in 
whom there is any title, that, being parties, and bound by the 
judgment, the whole title to the land might be sold, and a bet- 
ter price obtained for it. The new code of practice authorizes 
such a joinder of parties; and the judgment will be affirmed, 
the other judges concurring. 


CHAUVIN AND OTHERS, Plaintiffs in Error, v. LOWNES AND 
ANOTHER, Defendants in Error. 


1, Amendments should be liberally allowed where the errors are uninten- 
tional, and no injury will result to the adverse party. 
2. Chauvin v. Wagner, (18 Mo. 531,) affirmed. 


Error to St. Louis Court of Common Pleas. 


This was an action in the nature of an action of ejectment, 
brought by the heirs of Emily Chauvin. It is one of several 
suits (the case of Chauvin v. Wagner being one) brought by 
said heirs, and came on for trial after the decision of the Su- 
preme Court in that case, to the report of which (see 18 Mo. 
581) reference may be had. On the trial, it appeared in evi- 
dence that, among other children, Emily Chauvin had a daugh- 
ter, Louise, who married Charles A. Genestelle, and died sur- 
viving her mother, leaving two children of said marriage. 
These children, Emilie and Sophia Genestelle, were parties to 
this suit, suing by their next friend, their father, Charles A. 
Genesielle. One of these children, Sophia, and her father, C. 
A. Genestelle, died since the commencement of this suit. Their 
death being suggested upon the record, Louis C. Hirschberg, 
entered his appearance as guardian for the said Emily Genes- 
telle. 

The deed of Chauvin and wife to Desiré (see Chauvin v. 
Wagner, 18 Mo. 531) was introduced in evidence, and testi- 
mony tending to prove a re-delivery of said deed by Mrs. 
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Chauvin after the death of her husband ; also to prove the ex- 
cution thereof by Mrs. Chauvin. 

The court gave the following instructions: ‘1. If the jury 
find that Louise Genestelle, wife of Charles A. Genestelle, sur- 
vived her mother Emily Chauvin, and that the plaintiff, Emilie 
Genestelle, is the child of the said Charles A. and Louise 
Genestelle, and that said Charles A. was living at the com- 
mencement of this suit, the jury ought to find for the defend- 
ants. 2. It being admitted in this cause that prior to the deed 
to Desiré, the title to the premises in dispute was in Emily 
Chauvin, wife of Francis D. Chauvin, and that said Francois 
had only a life interest therein, and that said Francois died in 
1835, and said Emily in 1849; the court instructs the jury 
that the said deed, even if executed and acknowledged by said 
Francois and said Emily, as the same purports to have been, 
and delivered to said Desiré in the lifetime of said Francois, 
passed only the life interest of said Frangois in the lot therein 
described, and was wholly inoperative to pass the title of said 
Emily ; and therefore, if the jury find that Robert Chauvin and 
V. H. Chauvin and Lucille Chauvin are the children of said 
Emily Chauvin, and that Louise Genestelle, wife of Charles A. 
Genestelle, was the daughter of said Emily Chauvin, and died 
before her said mother, leaving two children, Emily and Odelia, 
and that Sophie Hirschberg was a daughter of said Emily 
Chauvin, and died after her said mother, leaving a child, the 
jury should find for the plaintiffs, unless they further find that 
said deed to Desiré was executed by said Emily, and that af- 
ter the death of her said husband she re-delivered the said deed 
to Desiré or his representatives. 3. If the jury find from the 
evidence that said Francis D. Chauvin and Emily his wife ex- 
ecuted said deed as the same purports to have been executed 
by them, and that the same, in the lifetime of said Francois, 
was by him delivered to said Desiré, and that said Desiré paid 
a full consideration for the fee simple of the lot therein descri- 
bed. to said Frangois ; and that said Desiré took possession of 
said lot, claiming to be the owner thereof by virtue of said 
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deed ; and that after the death of said Francois, the said De- 
siré and his representatives continued in open, notorious, ac- 
tive and exclusive possession of said lot, and put large and val- 
uable improvements and buildings thereon, claiming to be the 
owners thereof; and that, after the death of her said husband, 
with full knowledge of all these facts, she received or consented 
to the appropriation of a part of the personal estate of said 
Francois, or of the proceeds of his said estate, to her own use 
and support, and acknowledged that she executed said deed, or 
sold and conveyed said lot as said deed purports, and that she 
assented that said Desiré and his representatives should remain 
in possession of said lot and put valuable improvements thereon, 
claiming to be the owners thereof, and to retain possession of 
said property, under said deed, as her act and deed, for the pur- 
pose of passing all the title and interest in said lot,—then the 
jury may presume a re-delivery of said deed by her after her 
husband’s death.”’ 

To the giving of these instructions, plaintiffs duly excepted. 
Prior to the reading of these instructions to the jury, and after 
they were passed upon by the court, the counsel for the plain- 
tiffs, Mr. Lord, having learned, during the progress of the 
trial, that Louise, mother of Emilie Genestelle, plaintiff, had 
survived her mother, Mrs. Chauvin, requested the court to 
strike out the name of the said Emilie from the record, or to 
dismiss the suit as to her. The court refused to permit this to 
be done. Plaintiffs thereupon suffered a nonsuit, with leave to 
move to set the same aside. A motion to that effect having 
been made and overruled, the case was brought to this court by 
writ of error. 

C. B. Lord, for plaintiff in error. 

I. The will of Madame Chauvin in effect deprived Charles 
A. Genestelle of any interest in her estate. Ejectment does 
not lie by him who has not an immediate interest or possession. 
(1 Rol. 3.) 

1]. The court erred in giving the first instruction. The rule 
applied in this case was a highly technical one, and one which 
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courts have been constantly relaxing when a proper case has 
presented itself. (Jackson v. Sclover, 10 John. 368.) It 
has always been held that ‘‘ Ejectments are under the control 
of the courts, and may be managed by them to answer every 
end of justice and convenience.”” (3 Comyn’s Dig. 609, tit. 
‘¢ Ejectment,” A.) A demise being laid in ejectment, before 
the title of the lessor of the plaintiff accrued, can not be taken 
advantage of after issue joined. (Withington et al. v. Chris- 
tian et al., 2 Rand. 853.) The proper parties were before the 
court, and it would be the abuse of a technicality to compel 
them to commence their suit over again, when precisely the same 
parties would be again before the court. The court should 
have permitted the amendment asked for, and allowed the other 
p:aintiffs, in case of a verdict in their favor, to have recovered 
their interest in the land in dispute. (Practice Act of 1849, 
art. 11, § 5 and 6; see brief in Chauvin v. Wagner, 18 Mo. 
Rep. 531.) 

J. R. Shepley, for defendant in error, __ 

I. Emilie Genestelle, dying after her mother, and before the 
commencement of this suit, leaving a husband and children 
surviving her, whatever right she had was vested in her hus- 
band, a tenant by the curtesy during his life, and the suit 
should have been brought in his name and not in the name of 
the child. (Reaume et al. v. Chambers et al., 22 Mo. 36.) 

II. If the husband was the.proper party to the suit, then it 
was too late, after instructions had been asked and given, to 
seek to dismiss as to Emily Genestelle, and to go on with the 
trial as to the other interests. 

III. At most, the matter was entirely in the discretion of the 
court, and this court will not interfere in the exercise of this 
discretion. (Russell v. Spear, 5 How. Prac. R. 148.) 

IV. If, upon all the facts in the case, the judgment be for 
the right party, as this is the case of a nonsuit voluntarily ta- 
ken, the judgment below will not be disturbed ; and in this case, 
in any event, the probability of a recovery of any of the par- 
ties plaintiff will depend upon the validity of the acknowledg- 
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ment by Mrs. Chauvin of the said deed of Chauvin and wife to 
Desiré. If the acknowledgment of Mrs. Chauvin to the deed 
to Desiré be good and effectual to convey her title, that is an 
end to the case. This case now stands in a different position 
from that in which the case of Chauvin v. Wagner stood. The 
court now unanimously agree in overruling the case of McDa- 
niel v. Priest. (See Perkins v. Carter, 20 Mo. 465). The vali- 
dity of the acknowledgment is now narrowed down, and depends 
upon the question of whether it is necessary that the acknowl- 
edgment should contain the talismanic words ‘‘ and does not 
wish to retract.”? A substantive compliance with the require- 
ments of the statute is sufficient. No mere verbal criticism 
upon the words of the statute should control. If this be the 
proper rule to apply, then whatever might be the opinion of the 
court in the application of nice verbal criticism to the words of 
the statute, this acknowledgment will be supported. 

The decision in 11 Illinois, 123, upon a statute precisely 
similar to ours, conclusively shows not only that it is doubtful 
whether it was the intention of the legislature that the certifi- 
cate should contain these words, but, by the unanimous opinion 
of a highly respectable court, that was not the intention. How 
then can justices of the peace and clerks of the court be sup- 
posed to be better informed than sucha court? But if no such 
rule as we have invoked is to obtain in the construction of the 
statute, we yet affirm that the statute does not, by any fair con- 
struction, require those words to be inserted in the certificate. 


LEONARD, Judge, delivered the opinion of the court. 


The piaintif took a nonsuit upon the court’s refusing to allow 
them leave to amend the statement of their cause of action. 
We think the original courts can hardly be too liberal in allow- 
ing amendments where the error is unintentional, and no injury 
will result to the adverse party. This, however, is pretty much 
a matter of discretion, and we do not interfere in such cases, 
unless there be a palpable abuse of it. We can not say that 
was 80 here, and therefore shall not disturb the judgment. 
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Our attention is called again to the question decided in Chau- 
vin against Wagner, (18 Mo. 532, ) as to the sufficiency of the 
certificate of acknowledgment upon Mrs. Chauvin’s deed to 
pass the inheritance of a married woman. We consider the 
decision in the former case conclusive as to the insufficiency of 
all such certificates, when taken under the act of 1825. The 
certificate in Perkins v. Carter was taken under the act of 1835, 
which did not require the words ‘‘ and does not wish to re- 
éract,”’ and this court held there that the insertion of the words 
‘¢ and relinquishes her dower to the real estate therein men- 
tioned” did not render the certificate ineffectual to pass the in- 
heritance of the wife. (20 Mo. Rep. 465.) The judgment is 
affirmed. 








Downey e? a/., Respondents, v. BuRKE, Appellant. 


1. Where there is a special contract todo certain work, and there is a failure 
to perform the work according to the contract, there can be no recovery had 
upon the contract. 

2. Where, however, useful labor is actually performed, and is received by the 
employer, an obligation is thereby created to pay the reasonable value of 
the services rendered, taking into consideration and making allowance for 
the damage resulting from the breach of the contract. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action originally commenced before a justice of 
the peace. The account filed before the justice was for work 
done and materials furnished in the construction of a stone 
wall by plaintiffs. The cause was appealed to the Law Com- 
missioner. The performance of the work was proved on the 
trial, and its value; also that during its progress defendant 
made payments upon the same. There was also evidence tend- 
ing to show a failure on the part of plaintiffs to perform the 
work according to contract, in that the wall, when built, did not 
correspond with the grade of the street, as it was agreed it 
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should. The cause was tried by the court sitting as a jury. 
The following instruction or declaration of law was asked by 
the defendant and refused by the court: ‘‘ If the court, sitting 
as a jury, finds from the evidence that plaintiffs made a con- 
tract with defendant to build a good substantial wall, even with 
the grade of the street, on defendant’s lot, in St. Louis, and 
that plaintiffs failed to perform their contract, plaintiffs can not 
recover.” 

Judgment was rendered for plaintiffs. Exceptions were duly 
taken by defendant. Defendant appealed to this court. 

42. W. Lewis, for appellant. 

C. C. Carroll, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


There was no error in the refusal of the defendant’s instruc- 
tion that, ‘‘ If there were a special contract and the plaintiff 
had failed to complete the work, he could not recover.”? Where 
there is a special contract, and the job is to be paid for, the 
party who has failed to comply, on his part, certainly has no 
right of action wpon the contract, and, in such case, if there 
be nothing more in the transaction, the express contract ex- 
cludes any implied contract. It is, however, generally true in 
morals, that one who is made richer by the act of another, done 
without any purpose of donation on the part of the latter, and 
which the former has accepted, ought to recompense the party, 
at least so far as he himself is a gainer; and the legal doctrine 
laid down in Britton v. Turner, (6 New Hampshire, 481,) 
is, we think, a just application of the principle of morality to 
transactions of this character. When a party is to pay upon 
a special contract, he is not liable till the money is earned ac- 
cording to the agreement, and the law will not imply a contract 
different from that which the parties have entered into, except 
upon some further transaction between them. In case of non- 
performance, if the nature of the case be such that the em- 
ployer can reject what is done, he is entitled to do so, and the 





























































Lg ROR AI Ali is as 


ape tan ct = SEY NA nn mane 


eet ener le ame eS AEC RRR AB ih AN NG et DN NE TE RENEE DIOS AI ot le ea 





230 ST. LOUIS. 








Sturgess v. Steamboat Columbus. 





party performing the labor can n t recover any thing ; but if 
the employer actually receive useful labor and thereby derive a 
benefit beyond the damage resulting from the breach of the con- 
tract, the labor done and the benefi: derived from it produce 
an obligation to pay to the extent of the reasonab e worth of 
the excess ; and this rule is equally applicable, whether the la- 
bor was received by the assent of the party before the breach, 
under a contract by which, from its nature, the party was to 
receive the labor from time to time, until the completion of the 
whole contract, or whether it was received subsequent to the 
performance of all which was in fact done. 

It did not follow, therefore, in the present case, that the 
plaintiff could not recover upon the transaction, although there 
were a failure to complete the special contract, if the defend- 
ant accepted the defettdunt’s labor and materials, and was him- 
self a gainer thereby beyond the damage he sustained from the 
plaintiffs’ breach of the agreement. The judgment is accord- 
ingly affirmed. 


- +26 oe o-——. 


Sturgess, ef a/., Respondents, v. SreamBoat CotumBus, Ap- 
pellant. 


1. Where a bill of lading given by the master of a boat contains the follow- 
ing clause: “ privilege of reshipping in case of low water?—this is a pri- 
vilege reserved to the boat, and does not impose upon it an obligation to re- 
ship in case of detention on account of low water. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action brought before a justice of the peace and 
appealed to the Law Commissioner’s Court, where it was tried by 
the court sitting as a jury. The action was a complaint under 
the ‘‘ Act concerning boats and vessels,”’ for breach of a con- 
tract of affreightment, alleged to consist in not having de- 
livered to respondents twenty-five sacks of sweet potatoes, in 
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good order and condition, at St. Louis, according to the terms 
of the bill of lading. The bill of lading contained the clause: 
‘¢ privilege of reshipping in case of low water.” 

On the trial, the plaintiffs read said bill of lading. It was 
admitted that the potatoes, when received by the boat, were in 
good order and condition, and were rotten, in bad order and 
spoiled when delivered to plaintiffs. Plaintiffs rested, after 
proving the quantity and value of the potatoes. For the de- 
fence, it was proved that the boat left Natchez on the 23d or 
24th of December, 1854, (the time of the shipment, ) and ar- 
rived in St. Louis on the 9th of January, 1855; that she was 
detained eleven days at Cairo, by ice and low water, and made 
and completed her trip as soon as it was possible to do under 
the circumstances. It was also proved that the potatoes were 
properly stowed on the boat, in the proper place for stowing such 
articles, at that season of the year. This was all the testimo- 
ny. Upon this testimony, the court declared the law to be as 
follows, viz: ‘‘ A steamboat having the right reserved to reship 
cargo, ought to exercise that right whenever it becomes neces- 
sary, by reason of any causes which conduced to granting the 
right by the shipper. The burden of proving that the defend- 
ant could not reship, is upon the defendant.” 

To which declaration of the law the defendant duly excepted. 
The court found for the plaintiff. 

Krum & Harding, for appellant. 

Comfort & Manter, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The power of reshipping, in case of low water, contained in 
this bill of lading, is a privélege reserved to the boat, and not 
a duty imposed upon it. By the contract of affreightment, 
the carrier is bound to transport the goods to their destination 
in his own vessel, unless prevented from doing so by some 
event not occasioned by himself, and which he could not con- 
trol, ‘* wzs major ;”? and all the authorities concur that by the 
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maritime law in that event, the voyage being broken up, the ship 
owner is at liberty to tranship, and earn his full freight by the 
fulfillment of his contract in another bottom. (Shepton v. 
Tho:nton, 9 Adol. & Ellis, 344.) 

If, however, the event produce only a temporary suspension of 
the voyage, (neither party being at liberty to put an end to the 
contract, ) it is the duty of the carrier to resume it as soon as 
the obstacle is removed, and to proceed with the goods in his 
own boat to the place of delivery ; but this clause relieves him 
from this necessity in the particular case provided for, and 
gives him the privilege of sending the cargo forward in another 
boat, without effecting any other change in the rights or duties 
of the parties. The judgment must therefore be reversed, and 


the cause remanded. ' 





Hays AND OTHERS, Plaintiffs in Error, v. STEAMBOAT CoLUM- 
BUs, Defendant in Error. 


1. One who endorses a note given by the master of a steamboat for stores 
and supplies furnished, and who pays the same at its maturity, does not 
thereby become subrogated to the rights of the one furnishing the supplies 
to a lien on such steamboat. 


Error to St. Louis Court of Common Pleas. 


The facts of this case, as set forth in the petition, are sub- 
stantially as follows: John Williams & Co. furnished stores 
and supplies to the steamboat Columbus, for the amount of 
which Fulton, the master of said boat, gave his promissory 
note. Plaintiffs, in order to prevent the seizure of said steam- 
boat under the act concerning boats and vessels, became en- 
dorsers upon this note, and paid it at its maturity. Plaintiffs 
afterwards drew their bill of exchange on said Fulton, the mas- 
ter, for the amount paid by them to Williams & Co., which 
Fulton accepted, but failed to pay at maturity. Plaintiffs seek 
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in this action to enforce a lien against the boat for the amount 
so paid and furnished by them as aforesaid. 

To this petition there was a demurrer, on which judgment 
was given for defendant. The case is brought here by writ of 
error. 

T. T. Gantt, for plaintiff in error. 

I. The claim of John Williams & Co. was a lien on the boat. 
The plaintiffs, if they had lent the money to the captain for the 
purpose of purchasing from Williams & Co, the stores and 
supplies which that firm furnished, would have had a lien for the 
money so lent. (Phelps v. Eureka, 14 Mo. 582.) But by pay- 
ing Williams & Co., at the request of the captain, the amount 
of their claim, while it was yet a lien, and in order to prevent 
the seizure of the vessel, they occupied ground still more meri- 
torious. The lien was not extinguished by the giving of the 
note. (Steamboat Charlotte v. Hammond, 9 Mo. 58.) 

Krum & Harding, for defendant in error. 

I. The lien or right of action under the statute against the 
boat for the supplies in question, was in favor of Williams 
& Co., who furnished the supplies. The lien given by statute 
is to the party who furnishes the supplies, and is not assigna- 
ble. Were it assignable, the plaintiffs do not show themselves 
to be assignees. 

II. The plaintiff, by paying the note given for the supplies 
furnished by Williams & Co., were not subrogated to the 
rights of the latter, so far as the en on the boat for the sup- 
plies was concerned. ‘This is not a case for subrogation. 


LEONARD, Judge, delivered the opinion of the court. 


The plaintiff, it seems, became the security of the captain for 
boat stores upon a note given by the latter for the price of 
them ; and being afterwards compelled to pay the debt, the cap- 
tain gave him a bill on New Orleans for the money, and this 
being unpaid, we are now asked to declare that the surety may 
proceed for it against the boat, under the statute concerning 
boat liens, for supplies furnished, &c. 
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This demand is not embraced by the words of the act. It is 
not for the supplies themselves, but on account of the money 
paid for them as the captain’s surety, and we do not think it 
falls within the reason of the boat lien law, and ef course it 
can not be enforced as an original privileged debt under the 
act. These secret, tacit mortgages upon boats (for they are 
such rather than liens, in the common law acceptation of the 
word, being unconnected with the possession) we must presume 
to be just and proper when applied to the original debts speci- 
fied in the statute ; but it does not seem the part of a wise poli- 
cy to extend them beyond the words of the law, and the obvious 
reason and necessity for passing it. If a party, by a legal as- 
signment of the favored debt, might succeed to this right of the 
original creditor, we are not aware of any legal principle upon 
which we can hold that the payment made by the surety, in-~ 
stead of extinguishing the debt with all its accessary obliga- 
tions, had the effect of continuing in force this statute remedy, 
and of substituting in reference to it the security in the place 
of the original creditor. We held in a case at the present term, 
that in equity the surety was entitled to demand of the credi- 
tor all the securities the latter had taken from the debtor to 
secure the payment of the debt, and that therefore to the ex- 
tent to which he extinguished these securities, to that extent he 
discharged the surety, and that this might be relied upon as a 
defence to the legal liability ; but that is not the present case. 
There are cases, too, in which a court of equity will substitute 
the surety in the place of the original creditor, and even set up 
in his favor securities that have been extinguished at law; but 
we do not think we are at liberty to go so far as to declare in 
reference to this statute remedy, that the payment by the secu- 
rity had the legal effect of continuing it in force, and of substi- 
tuting, zpso facto, the surety in the stead of the original cred- 
itor, 80 as to give him a title by succession to maintain this 
legal proceeding against the boat. 
The judgment must be affirmed. 
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CaFFERATTA, Respondent, v. CAFFERATTA, Appellant. 


1. Declarations or admissions made by a party to a suit are not conclusive 
as to the truth of the facts admitted. 


“Appeal from St. Louis Circuit Court. 


This was a suit to recover compensation for services ren- 
dered by plaintit as bar-keeper for defendant. The services 
of plaintiff as bar-keeper were admitted by defendant, but all 
indebte ‘ness was denied, and it was alleged that these services 
were rendered under a special agreement and understanding 
that defendant was to pay for the clothes, board and lodging of 
plaintiff, and allow him reasonable pocket money for his servi- 
ces. Declarations made by plaintiff in conversation with third 
persons were introduced in evidence in proof of this understand- 
ing; and defendant asked the court to rule that these admis- 
sions were conclusive as to the terms upon which the services 
were rendered. This instruction among others, which it is un- 
necessary to set forth, was refused by the court. 

T. T. Gantt, for appellant, cited Beeler vy. Coonce, 9 Mo. 
347 ; Hollister v. Johnson, 4 Wend. 639. 

Hart & Jecko, cited Greer v. Mulliken, 5 Mo. 489. 


LEONARD, Judge, delivered the opinion of the court. 


The only question upon the trial of this cause was, whether 
the plaintiff’s service as bar-keeper for the defendant was un- 
der the speeial agreement relied upon in the answer; or whe- 
ther it was a general service for a reasonable compensation, as 
declared for by the plaintiff. Whether, if we had been sitting 
in the trial of the issue of fact, the evidence would have re- 
sulted with us as it did with the jury, is not a matter here for 
our consideration. If no error of law occurred in the progress 
of the trial, the verdict given by the jury and approved of by 
the court below must stand, although it may be that we would 
have found otherwise on the same evidence. 
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No set-off is pleaded, for we can not treat as such the loose 
general Statements contained in the answer of money paid for 
the use or at the request of the plaintiff, and so no question 
could be made on the trial as to the defendant’s right of reco- 
very on account of these payments, and there was therefore 
no error in the instruction given at the plaintiff’s request. The 
instruction asked by the defendant, in reference to the conver- 
sations of the plaintiff was improper. These admissions were 
competent evidence against the party and rightly received ; but 
certainly they were not conclusive of the fact alleged to have 
been admitted. They were properly submitted to the jury, and 
it was their duty to give them their just weight in settling the 
question of fact involved in the cause. 

The instructions given by the court, upon its own sugges- 
tion, presented the law of the case properly to the jury, and if 
the defendant has any ground of complaint, it is on account of 
the finding of the fact, and not for any misdirection of the 
judge. The judgment mnst be affirmed. 





‘ 


WHITTELSEY, Appellant, v. Dorsett & oTHERs, Respondents. 


1. Jones v. Brinker, (20 Mo. 87,) and The State, to use of Tourville, v. Ro- 
land, ante, (p. 95,) affirmed. 


C. C. Whittelsey, for appellant. 
Gantt, for respondents. 


RyLanpD, Judge. This case comes fully within the principles 
laid down by the court in the case of Jones v. Brinker, 20 Mo. 
87, and of the case of State, to use of Tourville, v. Roland 
et al., decided at the present term. The judgment must be 
affirmed ; the other judges concurring. 
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Wisk, Respondent, v. Wier, Appellant. 


1. In a suit brought by an assignee against the sheriff for improperly levying 

an attachment in favor of a creditor of the assignors, the record of the at- 

‘ tachment suit (the assignee not having been a party thereto) is inadmissible 
in evidence to show fraud in the assignment. 

2. To make an assignment for the benefit of creditors void for fraud, the 
fraud must be brought home to the assignee. 


Appeal from St. Louis Court of Common Pleas. 


This was an action brought to recover the value of certain 
personal property, which defendant had seized and carried 
away, and of which plaintiff claimed to have been in the lawful 
possession as owner in trust for the benefit of the creditors of 
Osborne, Camp & Co., they having made an assignment of 
the same for the benefit of their creditors. The defendant set 
up in his answer that he made the seizure complained of, as 
sheriff of St. Louis county, by virtue of a writ of attachment in 
his hands against said Osborne, Camp & Co. ; that his levy 
was made before the execution and delivery of the deed of 
trust to plaintiff; also, that said deed was made with intent to 
hinder, delay and defraud the creditors of said Osborne, Camp 
& Co. 

The cause was tried by the court, and judgment was given 
for the plaintiff. The facts, as found by the court, sufficient- 
ly appear in the opinion of this court. In the course of the 
trial defendant offered in evidence the recoyd of the proceed- 
ings in the attachment suit in which the levy was-made ; it was 
ruled out as inadmissible. | 

Knox §& Kellogg, for appellant, cited 11 New Hamp. 55; 
2 Hill, 628 ; 2 Shepley, 808 ; 16 Pick. 33; 17 Mass. 110; 
18 Met. 304, 200; 11 Pick. 8352; 10 Serg. & Rawle, 201; 
17 Pick. 140; 2 Watts & Serg. 147; 1 Hoff. 511; Smith, 
190 ; 17 Ver. 271; 6 Watts & Serg. 94; 5 Mo. 463. 

Krum & Harding, for respondent, cited 18 Mo. 18; 19 
Mo. 17. 
16—voL. XXIII. 
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, Ry.anD, Judge, delivered the opinion of the court. 


From the finding of the facts by the court in this case, it is 
obvious that, whether the deed of assignment be such an instru- 
ment as is required by law to be recorded or not in order to 
give it validity, there was such a delivery here of the assigned 
property by the assignors and a possession of it by the as- 
signee as to do away with the necessity of recording the instru- 
ment. The assignment was made on the 14th July, 1854. 
The assignee, Wise, asked for the key of the shop and premi- 
ses of Osborne, Camp & Co., which was delivered to him. He 
thereupon delivered the key and assignment to Mr. Lord, in- 
forming Lord that Osborne, Camp & Co. had made an assign- 
ment to him (Wise), and asked Lord if he would take posses- 
sion of the property named in the assignment for him (Wise), 
and keep possession thereof as Wise’s agent. Lord agreed to 
do so; and about five o’clock in the evening went to Osborne, 
Camp & Co.’s place of doing business with the key, and took 
possession of the premises. The said place of business had 
been kept open, as usual, during the whole of said 14th day of 
July, 1854, and after Lord took possession continued open 
till six o’clock, which was the customary hour of closing the 
same. Lord then locked the front door, and kept the key 
thereof, leaving the side door open, as usual, for the workmen 
to leave by. Whilst the property was in this condition, in pos- 
session of Lord, he being actually present in the back part of 
the shop, the defendant’s deputy entered the side door and 
seized and carried away the property now sued for. The sher- 
iff’s deputy and the plaintiff in the attachment were informed of 
the assignment by Osborne, Camp & Co. to the plaintiff for the 
benefit of their creditors. On the 15th of July, the deed of 
assignment was duly filed for record. If by the law this in- 
strument was to be recorded in order to give it validity, and of 
this there is much doubt, still there must be a reasonable time 
allowed for such filing and recording. Here, the instrument 
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was filed the next day, and surely this ought to be considered 
within reasonable time. 

Whether, then, we look at this case in regard to the posses- 
sion of the property by Wise, the plaintiff, after the execution 
of the assignment, or at the time when the instrument was filed 
for record, we think, on both grounds, the law is with the plain- 
tiff, and was properly so decided for him by the lower court. 

There is no error in rejecting the record of the suit between 
Anderson and Osborne, Camp & Co. It was not proper evi- 
dence against Wise in this suit. He was no party; and there is 
no charge against him of fraud. Fraud must be brought home 
to him to make the assignment void, so far as his rights are in- 
volved. (Gates v. Labeaume, 19 Mo. 17.) This was so de- 
cided last term in the case of Stewart v. Wimer, not yet re- 
ported. In order to affect the assignee, he must be charged 
with complicity in fraud of the assignors. 

Upon the whole record, as presented to us, there appears no 
error. The facts found are sufficient to sustain the judgment ; 
and we see no error in admitting or rejecting evidence or in de- 
claring the law of the case. The judgment will therefore be 
affirmed ; the other judges concurring. 


Fortune, Appellant, v. Crry or St. Lovis, GARNISHEE OF 
Ditton, Respondent. 


1. The city of St. Louis is not subject to the process of garnishment. 
Appeal from St. Louis Court of Common Pleas. 


Hudson § Thomas, for appellant. 
W. L. Williams, for respondent, cited Hawthorn v. City of 


St. Louis, 11 Mo. 59; 6 Vermont, 121; 12 Conn. 404; 11 
Conn. 124 ; 2 Mass. 37; 16 id. 275; 7 Monr. 439. 
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RyLanD, Judge, delivered the opinion of the court. 


James Fortune caused an execution to be issued on a judg- 
ment of the Court of Common Pleas for St. Louis county, 
against John Dillon, and had the city of St. Louis summoned 
as garnishee. At the September term of said court in 1854, 
said Fortune caused a statement of the grounds on which he 
had ordered the city to be summoned as garnishee to be filed, 
and filed also interrogatories for the city to answer. The city 
demurred to the allegation and interrogatories ; the court sus- 
tained the demurrer, and Fortune brings the case here by ap- 
peal. The question in this case falls within the principles of 
the decision heretofore made by this court in the case of Haw- 
thorn v. City of St. Louis. (11 Mo. 60.) The counsel for the 
appellant attacks that decision, and urges this court to over- 
rule it. He fails however to bring to the support of his argu- 
ment any authority. We adhere to the principles laid down in 
that decision; and as this case is embraced by it, we will affirm 
the judgment. (2 Mass. 37; 12 Conn. 404; 6 Verm. 121; 
T Monroe, 439; 11 Conn. 124.) The other judges concur- 
ring, the judgment is affirmed. 


ScunerTe, Respondent, v. Sutter, Appellant. 
1. Judgment reversed because the damages awarded were excessive. 


Appeal from St. Louis Court of Common Pleas. 


This was an action for the possession of a horse alleged to 
belong to plaintiff. The verdict of the jury was as follows: 
‘¢ We, the jury, find that the value of the horse, at the com- 
mencement of this suit, was forty-five dollars ; and we further 
find that the use of the horse, from the commencement of the 
suit to the present time, is worth one hundred dollars.’ It is 
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unnecessary to set forth the facts more fully than they appear 
in the opinion of the court. 

S. H. Gardner, for appellant. 

C. Kribben, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This judgment must be reversed. The verdict is inconsis- 
tent with itself, when considered in reference to the facts of the 
ease. The plaintiff did not allege nor prove any special dam- 
age resulting to him from a deprivation of the use of the pony. 
The value of the pony being ascertained to be forty-five dol- 
lars, by no fair calculation could one hundred dollars be given 
as damages for its detention from the time of taking until the 
assessment of the damages, a period less than a year. Juries 
should look a little to their own knowledge of things and not 
follow calculations resulting in such absurdities. Because a 
man once in a week or month may get one dollar and fifty 
cents for the hire of a horse, it does not follow that this sum 
should be allowed every day in the year as a compensation for 
being deprived of the use of the animal. It is an unheard of 
thing that the owner of a pony worth forty-five dollars, and 
not strong enough to convey a man, should have one hundred 
dollars for being deprived of its use for less time than a year, 
no special damage being shown. 

The first instruction given by the court was more favorable 
to the defendant than the law warranted, as it did not inform 
the jury that the plaintiff should have known or believed that 
the money received was on account of the sale of the horse. 
The court might have told the jury that the declarations of the 
plaintiff were not evidence against the defendant unless they 
were acknowledged expressly or impliedly by him to be true. 
We see no other objections to the instructions in the case. 

The judgment is reversed, and the cause remanded ; the 
other judges concurring. 
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Wier, Plaintiff in Error, v. OpzaR anp Mason, Defend- 
ants in Error. 


1. Section 42 of the “act to regulate executions,” (R. C. 1845, p. 483,) which 
provides that if the purchaser “refuse to pay the amount bid by him for 
property struck off to him, the officer making the sale may again sell such 
property at any time to the highest bidder; and if any loss shall be occa- 
sioned thereby, the officer shall recover the amount of such loss, with costs, 
by motion before any court,”? &c., does not authorize a judgment on motion 
against one who has been substituted in the place of the purchaser at the 
sale, with the consent jof such purchaser, and who has been reported as 
the purchaser by the sheriff; this summary remedy by motion can be had 
only against the actual purchaser at the sale. 

2. Quere: whether this section embraces a sale in partition. 


Error to St. Louis Circuit Court. 


This was a motion made by John M. Wimer, late sheriff of 
St. Louis county, for judgment against J. H. Obear and E. 
R. Mason, for the sum of $915 80, the amount of loss alleged 
to have been occasioned by their refusal to pay the sum bid by 
them at a sale of certain lands made by said Wimer as sheriff 
of St. Louis county, under an order of the Circuit Court, in a 
suit in partition. Among other matters that it is unnecessary 
to set forth, it appeared upon the trial of the issues raised by 
the answer of defendants, that the land was struck off at the 
sheriff’s sale, under an order of court in a suit in-partition, to 
one Rudolph Bircher ; that defendants, Obear and Mason, were 
not present at the sale; that Bircher afterwards sold the right 
acquired by him by his purchase to defendants for $50; and 
that at the request of Bircher, Obear and Mason, the sheriff 
substituted Obear and. Mason as the purchasers in the place of 
Bircher, and reported them as the purchasers. 

‘The court gave judgment for defendants. Plaintiff duly ex- 
cepted. 
S. H. Gardner and Richardson, for plaintiff in error. 
M. L. Gray, for defendant in error. 
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Scorr, Judge, delivered the opinion of the court. 


As we are of opinion that the defendants are not liable in 
this proceeding, we deem it unnecessary to examine the ques- 
tion, whether a sale in partition is within the 42d section of the 
law regulating executions, on which this motion is founded, 
and which enacts ‘‘that if the purchaser refuse to pay the 
amount bid by him for property struck off to him, the officer 
making the sale may again sell such property at any time to 
the highest bidder ; and if any loss shall be occasioned there- 
by, the officer shall recover the amount of such loss, with costs, 
by motion before any court.”’ This is a statute introductory of 
a new provision in regard to sheriff’s sales, rather penal in its 
character, and summary in its execution. Under such circum- 
stances, a principle of the law restrains us from going farther 
than to give the language of the act a fair construction, so as 
to cover the cases coming within its terms. Whether the de- 
fendants are liable in any other form of proceeding for their 
conduct, we are not called upon to determine; the inquiry be- 
fore us is, whether they are subject to the motion made against 
them by the plaintiff, who was, at the time of this transaction, 
the sheriff of St. Louis county. It is evident that the defend- 
ants are not within the terms of the law. They were not pur- 
chasers at the sale, nor even present. When another is substi- 
tuted by consent for the purchaser at a sheriff’s sale, and the 
act is completed, the money is paid and the deed delivered, the 
law is satisfied. No one is injured. But if, after an agree- 
ment for substitution, the party refuses to be substituted, then 
the sheriff must look to the person who was really the pur- 
chaser at his sale. His return would not be in the way, as the 
court, on a representation of the facts, would permit an 
amendment. The sheriff would have no authority to release 
the first or real purchaser but upon his finding an actual sub- 
stitute. The individual who actually becomes the purchaser 
must comply with the terms of the sale, or find some person 
who will. If he who agrees to be substituted afterwards flies 
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his engagement, the original liability of the first purchaser is 
not discharged, as his substitute could only be accepted with 
the tacit understanding that he would comply with the terms of 
sale. The case under consideration illustrates the inconvenience 
of the construction sought to be put upon the statute by the 
plaintiff. The court, on motion of one party, would be made 
to decree the specific execution of a contract for the sale of land 
between two other parties, about the terms of which they are 
not agreed, and one of whom is not before the court. The 
court is not competent to such a task on motion. The law only 
gives it jurisdiction of the purchaser who refuses to pay the 
amount bid by him. The defendants were not purchasers, nor 
did they bid any thing, and neither by their consent nor agree- 
ment could they change the words of the statute and make it 
comprehend cases not within its terms. The judgment is af- 
firmed; the other judges concurring. 


——+ meer 


Taytor eé al., Plaintiffs in Error, v. Jeter & Roprnson, De- 
fendants in Error. 


1. A. agreed to erect a building for B., A. furnishing the materials; B. en- 
gaged to pay to A. various specified sums at particular stages in the pro- 
gress of the work, the remainder to be paid sixty days after the completion 
of the building, and its acceptance by B.; C. became the security of A. 
for the timely execution on his part of this contract. The building was 
completed by A. and accepted by B., and although B. received notice be- 
fore the completion of the building of the filing of various mechanics’ 
liens for materials furnished by sub-contractors under A., he yet paid to A. 
the contract price before the completion of the building, and before he was 
bound by the contract to pay the same. Held, that B. having been com- 
pelled to pay the liens thus established against the building in breach of the 
contract of A., and having failed to protect himself by retaining the sums 
falling due after the date of the notice of the liens, could not resort to C. 
as the security of A. for indemnity. 


Error to St. Louis Court of Common Pleas. 


On the 1st November, 1851, an agreement in writing was 
made between defendant, Jeter, and the trustees of the post- 
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office building. Jeter, on his part, contracted to furnish all 
the materials and do all the work with diligence and dispatch 
necessary to the erection and entire completion of said build- 
ing in accordance with certain plans and specifications (except 
certain portions of the work particularly named). He also 
agreed to make deductions from the contract price provided 
certain changes were made, and it was mutually agreed that 
the contract should not be impaired by reason of any altera- 
tion that might be directed by the trustees, and in the event 
any addition or omission in the plan of the building should be 
directed by the trustees, the cost thereof should be agreed upon 
in writing, and signed by the parties before the change should 
be made or any allowance therefor should be claimed. The 
trustees, on their part, agreed, in consideration that Jeter 
would faithfully perform his undertaking, to pay him $6625, 
as follows: when the first floor of joist was laid, $500; when 
the second was laid, $700; when the third was laid, $700 ; 
when the building was roofed, $1600; when the building 
throughout was ready for plastering, $500 ; when the building 
was finished, $1000; and the residue sixty days after they 
should receive the building. The agreement was signed by 
Taylor for the trustees, and by Jeter. On the day the agree- 
ment was made, the defendant, Robinson, as the surety for 
Jeter, executed a writing obligatory, wherein he bound himself 
to the trustees in double the amount of the sum for which Je- 
ter had contracted to erect the building, conditioned for the 
timely execution and fulfilment of the entire undertaking on the 
part of Jeter as set forth in the said agreement. On these in- 
struments the plaintiffs instituted this suit. 

The petition states that Jeter proceeded to construct the 
building in pursuance of his agreement ; that including $694 90 
allowed him for extra work, the whole amount due him was 
$6619 90; that they paid him, from time to time, various 
sums, amounting in all to $6544 89, leaving unpaid, of the 
amount due him, $75 01; that Jeter did not fulfil his agree- 
ment, in that he did not furnish all the materials and do all the 
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work necessary to the completion of the building for $5926, 
but, on the contrary, they paid him that sum and the further 
sum of $619 89 for extra work ; that Jeter, having employed 
sundry persons to furnish materials for and to do work upon 
the building, of the descriptions which, by his agreement, he 
was required to furnish and do, failed to pay said persons for 
such materials and work, and thereupon said persons filed liens 
on the building, and prosecuted the same to judgment, which 
plaintiffs were legally compelled to pay and did pay ; that they 
paid the following judgment lien creditors,.to-wit, Isaac Fish- 
er, $32 47; Jacob Vogdes et al.,. $653 47; Kingsland & 
Lightner, $326 47; A. M. Bacon, $182 68, and William Pa- 
trick, $264 98, amounting in all, including interest and costs, 
to $1460 07; which sum, less $75, the amount unpaid to Je- 
ter, they claimed to be due them, and for which they asked 
judgment against Robinson & Jeter. 

The answer of Robinson put in issue the material allegations 
in the petition, and averred that the plaintiffs gave him no no- 
tice, during the time Jeter was doing the work, that he was 
failing in any manner to comply with his agreement, or that he 
was failing to furnish any materials he had agreed to furnish, 
or that he had failed to pay the persons to whom he was in- 
debted for work or materials, or that liens were filed against 
the building, or that Jeter was doing extra work. Jeter made 
default, and final judgment was rendered against him. 

The case was tried by the court and the finding is as fol- 
lows: ‘* The court finds the facts to be as follows: The plain- 
tiffs are and were, as averred in the petition, trustees of the 
post-office building company. The defendant did execute the 
writing obligatory set out in the petition as in the petition al- 
leged, and the said Jeter did execute the contract. in the peti- 
tion alleged to have been executed by him. [The contract and 
writing obligatory made part of the finding.] The said Jeter 
furnished all the materials and performed all the work and la- 
bor required of him by said contract, but failed to pay there- 
for in the several matters charged in the petition. In conse- 
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quence of said failure on the part of said Jeter to pay there- 
for, the plaintiffs paid the said lien creditors after they had ob- 
tained judgments on their respective lien claims, at the times set 
out in the petition, the sum of $1385 06, including interest 
thereon ; and of said sum, $210 78 were paid by the plaintiffs 
for liens growing out of the extra work and materials. The 
said building was completed and accepted by the plaintiffs on 
the first day of June, 1852. The following payments were 
made by the plaintiffs to said Jeter, under said contract : 


1851. Nov. 15-.eeee eseeeee $500 OO 1852. April 10 sees seeeees 294 00 
i Stee ee 21 00 oe? eho cies huies 114 50 

0 ME ita nthsion goles -700 00 O >>; Bisssaseenincdiad 66 00 

Ties. Mins nine, oqaeedne 700 00 re 42 00 
oe 1600 00 May 12 ceveee eee -. 008 32 40 
M  Diacabin snecinns 500 00  Mileceann veaeke es 60 25 

Wie! « OP ists Acme 85 87 O Giidkccnttuees 300 00 

April Seeceee coos cece. 78 50 i: BA widen andcie 537 37 

D. Binesins i en 463 00 C. Chivas mene oe 


The amount of work and materials furnished by said Jeter un- 
der the terms of the contract, paid and unpaid for, was $5925 ; 
extra work amounted, according to agreement of parties, to 
$694 90. The defendant did not pay nor did said Jeter pay 
any of said lien claims. The defendant received no notice 
from any of the plaintiffs, during the time said Jeter was at 
work under said contract, that said Jeter was not complying or 
that he was in any manner failing to comply with said con- 
tract, or that he had failed to pay for materials, work or la- 
bor on said building, or that he was doing extra work on said 
building, or that any liens were filed against said building. 
The said Jeter was fully paid for said work and materials, less 
$75 01, by the 14th May, 1852, and the plaintiffs had notice 
of the said lien claims mentioned in the petition, the amounts 
thereof, and that the persons to whom they were due would 
claim liens on said building, as follows, to-wit: They had no- 
tice of the said claim of William Patrick on the 23d April, 
1852 ; of the said claim of Kingsland & Lightner on the 7th 
May, 1852; of the said claim of Vogdes & Garnett on the 
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Tth May, 1852; of the claim of A. M. Bacon on the 15th 
May, 1852, and of the claim of said Isaac Tucker on the 15th 
May, 1852. Said claims were for work and materials to be 
furnished by said Jeter under his said contract, and said liens 
were duly perfected in the St. Louis Circuit Court, and the 
plaintiffs had notice of the first four of said lien claims before 
the last five of said payments were made. The said Jeter fail- 
ed to furnish the materials and work by him agreed to be fur- 
nished with diligence and dispatch, as agreed by him, in that 
he never paid for the materials and work as aforesaid, embra- 
ced in the said several lien claims. The amount paid by the 
plaintiffs to discharge said liens, including the interest thereon, 
exclusive of the liens for extra work and materials, is, includ- 
ing the interest thereon from the time of said payments to the 
present time, at the rate of six per cent. per year, the sum of 
$1342 54, after deducting $75 of contract price remaining 
unpaid to Jeter. Thereupon, the court declares that the plain- 
tiffs are not entitled to recover of the defendant, Robinson.” 

A motion for a review having been made and overruled, the 
case is brought to this court by writ of error. 

C. D. Drake, for plaintiff in error. 

I. The ground insisted upon by the defendant, Robinson, 
and that upon which the decision of the court below is believed 
to have been based, as discharging him from liability, is, that 
the plaintiffs, by paying Jeter in advance of the times specified 
in the contract, deprived Robinson of a security, to the benefit 
of which he claims, that he, as Jeter’s surety, was entitled. It 
is submitted that this position is manifestly erroneous, for the 
following reasons: 1st. The stipulations in the contract with 
Jeter can not be regarded in any way as intended for the pro- 
tection of Robinson, but simply as designating the times when 
and the proportions in which the contract price should be paid 
to Jeter. When, therefore, Jeter applied for and received pay- 
ments in advance of the dates specified, Robinson was as much 
his surety for the fulfilment of the contract as though such pay- 
ments had not been made until the times designated therein. 
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2d. There is nothing in the case tending to show that the de- 

ferring of the payments to Jeter until the times specified in the 

contract would have, in any way, prevented the sub-contrac- 

tors from filing their liens against the building and compelling 
the plaintiffs to pay them. If Robinson seeks to avail himself 
of a departure from the strict terms of the contract, he must 
show how such departure has affected him. The presumption 
is that the money paid to Jeter in advance of the times stipula- 

ted, was applied to the erection of the building according to the 
contract. If it was, then the amount of the liens remained, 
and Jeter was bound to pay them ; and in default of his doing 
so, Robinson was so bound. 38d. When Robinson seeks to 
avoid his liability as surety because plaintiffs paid Jeter in ad- 
vance of the time of payment required by the contract, it is 
necessary for him to show, that if the payments had not been 
made until they were due, Jeter’s contract would have been ful- 
filled. If he neither shows this, nor that the non-fulfilment of 
the contract was owing to the advance payments, he does not 
make out a case of injury to him which will discharge him as 
surety. 4th. The facts found by the court do not justify the 
conclusion of law declared thereupon. Upon the supposition that 
Robinson, as surety, was entitled to a strict adherence by the 
plaintiffs to the terms of payment specified in the contract ; 
here is the sum of $1167 53 in excess of the contract price, 
which plaintiffs have been obliged to pay, and which, so far as 
appears in the case, they would have been obliged to pay, whe- 
ther their payments to Jeter had been made in advance or at 
the times stipulated. It is contended, therefore, that for this 
sum at least judgment should have been given for the plaintiffs. 

Glover & Richardson, for defendants in error. 

I. The surety was entitled to the indemnity against liability 
by the provision in the contract that the principal should only 
be paid at certain intervals. 

II. The plaintiffs having the means of satisfaction in their 
own hands, were bound to retain it, and having voluntarily 
surrendered the security without the knowledge or consent of 
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the surety, he was discharged. (Commonwealth v. Miller, 8 
Serg. & Raw. 457; Lechenthaler v. Thompson, 13 id. 159; 
Law v. East India Co. 4 Vesey, 829; Finney v. Common- 
wealth, 1 Pen. & Watts, 242 ; Theobold on Prin. and Surety, 
sec. 174, p. 95; 1 Story’s Eq. § 325, 326.) 

III. The petition states that the plaintiffs were compelled to 
pay the liens; the respondent, in his answer, ignores any 
knowledge on the subject, and puts the plaintiffs to the proof ; 
the proof shows that the payments were not compulsory, be- 
cause, after they received notice of the liens, they had money in 
their hands belonging to Jeter which was sufficient to discharge 
the liens, and which they voluntarily passed away, when they 
ought to have retained it to satisfy the liens, 

IV. The court found that the money was paid to Jeter, not 
to any creditor who furnished materials or did work on the 
building. No presumption can arise that the payments were 
made in order to prevent liens, and it can not be argued that 
if the money in the hands of the plaintiffs had been withheld 
from Jeter and paid to the lien creditors mentioned in the peti- 
tion, that other creditors would have filed and perfected liens. 


LEONARD, Judge, delivered the opinion of the court. 


It is well settled in our equity law, and it seems, too, in the 
legal systems of other countries, that the surety is entitled to 
the benefit of all the securities for the debt taken by the credi- 
tor from the principal debtor, and is therefore discharged from 
liability to the extent. to which the creditor has parted with these 
securities ; and this is agreeable to natural equity. (1 Story’s 
Eq. § 327, e¢ seg.) Accordingly, in a case like the present, 
(Calvert v. The London Dock Company, 2 Keen’s Rep. 639, ) 
where a contractor undertook to perform certain work, and it 
was agreed that three-fourths of the work, as furnished 
should be paid for every two months, and the remaining fourth 
upon the completion of the work, the Master of the Rolls, 
Lord Langdale, decided that the sureties for the due per- 
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formance of the contract were released from their liability by 
reason of payments, exceeding three-fourths of the work done, 
having, without their consent, been made to the contractor be- 
fore the completion of the whole work. The same principle is 
applied in the present case, and, although the defence grows out 
of an equitable and not a legal right, and in the English case 
the relief was given in equity and not at law, yet under our 
present system of procedure it may be relied upon as a de- 
fence to a suit upon the legal liability, if all the necessary par- 
ties are before the court. The contract duty of this builder 
was to furnish the materials and do the labor, and he failed in 
both respects when he allowed the building to be encumbered 
with these liens. The owner having notice of them, and pay- 
ing what by the substantial terms of the contract he was enti- 
tled to retain until they were removed, voluntarily abandoned 
an ample fund, which, according to the conditions of the eon- 
tract, was to accumulate in his own hands as the primary se- 
curity for its due performance, and in which the surety had an 
equal interest with himself. He must, therefore, bear the loss 
occasioned by his own negligence or folly. The judgment is 
affirmed. 


4 aos 
~2_o 





McPuerson, Respondent, v. WiLLARD, Appellant. 
1. Case affirmed. 


“Appeal from St. Louis Court of Common Pleas. 


Hudson § Thomas, for appellant. 
Krum & Harding, for respondent. 


Scort, Judge, delivered the opinion of the court. 


There is no point of law fairly raised in this case. The mat- 
ter is, whether the language of the instructions is appropriate 
to the facts. It can serve no useful purpose nor is any inter- 
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est promoted by a critical exemination of each of the instruc- 
tions given and refused. No proposition of law stated in any 
of the instructions is controverted. The instructions given pre- 
sent the case to the jury as it was made by the proof in con- 
nection with the pleadings, and we see no error in them. The 
point that the damages are excessive has no foundation to sus- 
tain it. The jury having found the existence of the contract 
as stated in the petition, the damages could not be well other- 
wise than they were. 
Judge Ryland concurring, the judgment is affirmed. 





MENKENS, Respondent, v. MENKENS, e¢ a/., Appellants. 


1. In a suit for the conversion of a promissory note, the value of the note will 
be taken, prima facie, to be the sum payable on its face. 


Appeal frow St. Louis Circuit Court. 


Casselberry, for appellants. 
Hill, Glover & Hill, for respondents. 


RYLAND, Judge, delivered the opinion of the court. 


Plaintiff was the holder and owner. of a note for one thou- 
sand dollars, drawn by John Coleman, Andrew Coleman and 
James Coleman, dated April 29th, 1854, payable four months 
after date, to the order of Burrows & Prettyman, and by them 
endorsed and guaranteed to plaintiff. Defendants were parties 
doing business in the name of J. H. Menkens & Bros. Plain- 
tiffs, on or about the date of the note, delivered it to defend- 

ants for collection. Defendants endorsed the note in their firm 
name ; negotiated it for their own use ; parted with the posses- 
sion ; realized the proceeds, and, on demand, refused to ac- 
count for the note or pay over the proceeds. These facts are 
substantially alleged in the petition and admitted in the answer. 
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The answer pleads a set-off to a large amount, to which a re- 
plication was filed denying the greater part. The cause was 
tried by the court ; the plaintiff rested upon the admissions of 
the answer, and the defendants offered no proof in relation to 
the set-off. The defendants proved by a witness that at the 
maturity of the note, he protested the same for non-payment 
at the request of Page & Bacon, who were then the holders ; 
that the note was then endorsed by Burrows & Prettyman, de- 
fendants, and two other parties ; defendants’ endorsement be- 
ing next after Burrows & Prettyman’s, and that, so far as the 
notary knew, the note was not yet paid. 

The court gave judgment for plaintiff for the amount of the 
note and interest, less the amount of set-off admitted and in- 
terest thereon, refusing to allow a counter set-off made by 
plaintiff, of which there was no proof. A motion for review 
was filed by the defendants and overruled by the court, and the 
defendants appealed. 

The question here is, upon which party was the burden of 
proof of the value of the note sued for. The defendants insist 
that the burden of this proof was on the plaintiff, and that he 
was bound to show the value of the note. The plaintiff insists 
that the note was, prima facie, worth the amount called for on 
its face. In the absence of proof, the presumption is that this 
instrument was worth the amount payable by it, and it was 
the duty of the defendants to have returned it to the plaintiff, 
and in default of doing so they became liable for its value, 
which must be presumed to be the amount payable by it, in the 
absence of all proof to the contrary. Now, although the note 
here was protested for refusal to pay by the maker, there was 
no evidence of any refusal to pay by the guarantors, or of their 
inability to pay. The defendants can not hold the note which 
was the property of the plaintiff, and refuse to return it to him, 
and, when sued for the consideration of it, offer no evidence of 
its value, and justify themselves by saying the plaintiff has of- 
fered no evidence of the value, and therefore can not recover. 

The note, there being no proof to the contrary, is prima 
17—VvoOL, XXII. 














ST. LOUIS. 





Gramp v. Dunnivant. 





facie worth what it calls for on its face, and this presumption 
is not rebutted in this case by the protest of non-payment by 
the maker, since its payment is guaranteed by others, and there 
is no proof of the want of ability on their part to pay. The 
judgment therefore of the lower court is correct, and must be 
affirmed ; the other judges concurring. 


Gramp, Respondent, v. Dunnivant, Appellant. 


1. A petition conforming to the statutory forms, accompanying the practice 
act of 1849, is sufficient. 

2. Where, after the overruling of a demurrer to a petition, final judgment is 
rendered for the plaintiff, and it appears from the entry of the judgment that 
the inquisition of damages was taken “ without any proof”? of the amount 
of the damages sustained ; held, that this fact should be preserved by bill 
of exceptions ; there being nothing to the contrary except this statement in 
the entry of judgment, it will be presumed that the inquisition of damages 
was properly taken. 


Appeal from St. Louis Law Commissioner’s Court. 


C. C. Carroll, for appellant. 
M. L. Gray, for respondent. 


RyianpD, Judge, delivered the opinion of the court. 


The plaintiff brought his action in the Law Commissioner’s 
Court, against the defendant, as follows: ‘‘ Plaintiff states 
that defendant owes him one hundred and ten dollars for work 
done and materials found for the defendant, the particulars of 
which appear by the following account hereto annexed, and 
made part of the petition. ‘1854. Joseph Dunnivant to 
George Gramp, Dr. To digging a well in the rock by blasting 
twenty feet, the first ten feet at $5 per foot, and the next ten 
feet at $6 per foot, $110.’ Plaintiff asks judgment for one 
hundred and ten dollars, with interest, being the amount due 


him.”? 
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To the petition the defendant demurred, because, 1st. It is 
not averred in the petition that the work was done or the mate- 
rials furnished by the plaintiff at the request of defendant ; 
2d. The particulars of the demand are not set forth according 
to law, in such case made and provided. The court overruled 
the demurrer, and the defendant relying on it, the court gave 
judgment on the demurrer against defendant, considering the 
plaintiff’s petition as confessed, and an inquiry of said defen- 
dant’s indebtedness to the plaintiff was awarded forthwith. 
The plaintiff waiving a jury, submitted the cause to the court, 
and the court, ‘‘ without any proof, being fully advised of 
and concerning the premises, doth find that said defendant is 
indebted to plaintiff in the amount of one hundred and ten dol- 
lars,”” and rendered judgment accordingly for that amount 
against the defendant. The defendant afterwards filed his 
bond, and prayed for and obtained an appeal to this court. 

There is no bill of exceptions; no motion to set aside the 
inquisition of damages. The case comes here upon the judg- * 
ment of the court on the demurrer. This involves the suffi- 
ciency of the plaintiff’s petition. The petition is in the form 
given by the statute, and whether this be framed strictly ac- 
cording to the requisitions of the act, is immaterial ; it is suffi- 
cient that it is in the form prescribed. There is no error, then, 
in overruling the demurrer, or in giving judgment thereon for / 
the plaintiff. The question, then, is, whether it appears from 
the record that the inquisition of damages was taken without 
proof of the actual damages sustained. It is so stated in the 
entry on the record; but whether it is competent to preserve 
the fact in the record in this manner, is the question. A ma- 
jority of this court is of the opinion that it is not competent to 
preserve such a fact by an assertion of the court of its exist- 
ence on its records. ‘The evidence is no part of the record in 
any case ; it must be placed on record by bill of exceptions. A 
motion during the trial is no part of the record, unless it be 
made such by bill of exceptions. The fact that there was or 
was not proof of any matter in controversy before the court, 
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must be placed on its records in proper manner. The court 
can not say that there was no proof by simply stating that fact 
in its judgment. If this be allowed, then any other fact stated 
by the court may become equally as well a part of the record. 
The judgment below will therefore, with the concurrence of 
Judge Leonard, be affirmed, there being nothing -properly on 
the record to contradict the presumption that the inquisition of 
damages was lawfully and properly taken. 


Trevis, Appellant, vy. TEvis’ ADMINISTRATOR, Respondent. 


1. A. commenced suit against B., the administrator of C., on a promissory 
note, of which C. was maker. D. and E., endorsers of said note, were 
made co-defendants. On the trial, such instructions were given as preclu- 
ded a recovery against.the endorsers, or rendered it doubtful ; whereupon 
plaintiff took a non-suit, and then, after the expiration of a year from the 
date of the first letters of administration, presented his claim to the Probate 
Court for allowance, as a demand against the estate of C. The demand 
was allowed, and placed, against the objection of A., in the sixth class of 
claims instead of the fifth. In the suit of A. against B. service of process 
was had upon B. within a year from the date of the first letters of admin- 
istration. Held, that this demand should have been classed in the fifth 
class of claims. (Scott, J., dissenting.) 


Appeal from St. Louis Circuit Court. 


M. E. & G. P. Strong, for appellant. 
P. B. Garesché, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


The only point in this case regards the proper classification 
of the allowance in favor of the plaintiff against the estate. 
The record shows that letters of administration upon the estate 
of Henry L. Tevis, deceased, were granted to C. C. San- 
ders on the 11th day of April, 1868 ; that in October, 1853, 
John Tevis, the present plaintiff, instituted a suit in the Cir- 
cuit Court of St. Louis county, returnable to the November 
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term of said court in the same year, upon the same note which 
is the foundation of this present action; that a summons, 
with a copy of the note, was duly served upon the adminis- 
trator, Sanders, on the 18th day of October, 1858; that the 
members of the firm of Tevis, Sons & Co., the endorsers of 
the note, were also joined as defendants to the suit in the Cir- 
cuit Court; that at the trial of the suit in May, 1854, the 
Circuit Court gave instructions which either precluded a re- 
covery against the endorsers or rendered it very doubtful. 
The plaintiff took a non-suit; and afterwards moved to set it 
aside, which motion was overruled: exceptions were filed; and 
there the matter rested as to the endorsers, Tevis, Sons & 
Co. There was no dispute as to the liability of the estate of 
H. L. Tevis, the maker of the note. The plaintiff then pre- 
sents the note as a demand against the estate of Henry L. 
Tevis, in the Probate Court of St. Louis county, at the Sep- 
tember term, 1854; the administrator appeared in open court 
and waived notice, and the claim was allowed and placed in 
the sixth class. The plaintiff appealed from the judgment and 
classification of the Probate Court to the Circuit Court. His 
demand was again allowed and again placed in the sixth class 
by the Circuit Court. To the action of the Circuit Court, in 
placing his demand in the sixth class of claims, the plaintiff 
excepted, and has appealed to this court. 

This point depends upon the construction of our statute of 
administration, the 4th and 5th sections of the 4th article of 
which are as follows: Sec. 4. ‘All actions commenced 
against such executor or administrator, after the death of the 
deceased, shall be considered demands legally exhibited against 
such estate, from the time of serving the original process on 
such executor or administrator.” Sec. 5. ‘* Any person may 
exhibit his demand against such estate, by serving upon the 
executor or administrator a notice, in writing, stating the na- 
ture and amount of his claim, with a copy of the instrument 
of writing or account upon which the claim is founded, and 
such claim shall be considered legally exhibited from the time 
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of serving such notice.” The fifth class of claims allowed 
embraces ‘all demands without regard to quality, which shall 
be legally exhibited against the estate within one year after 
the granting of the first letters on the estate.”? The sixth 
class, ‘* all demands thus exhibited, after the end of one year, 
and within two years, after letters granted.”? Now, was this 
demand legally exhibited within one year after letters were first 
granted? The suit was brought on the demand in the Circuit 
Court, within the first year, beyond all doubt. The service 
upon the administrator, Sanders, to whom letters of adminis- 
tration were first granted, was duly made, by serving him with 
a copy of the petition and of the note sued on, within one year 
from the date of the letters first granted. Now the 4th sec- 
tion above quoted expressly declares that such action shall be 
considered a demand legally exhibited. This court therefore 
must consider that the suit brought on this note, within the first 
year of the administration, was a legal exhibition of the de- 
mand against the estate, and, as such, required the court to 
place it in the fifth class. We do not think that the non-suit 
taken by the plaintiff in that action, under the instructions 
given, was a voluntary abandonment of his demand against 
the estate. Under the 5th section quoted above, we see noth- 
ing to prevent a claimant from exhibiting his demand as therein 
pointed out, and still not present the same for adjudication in 
court until the expiration of the second year after the first 
grant of letters, and yet be entitled to have his demand in the 
fifth class. It does not depend upon the time of the adjudi- 
cation upon the claim and its allowance; it depends upon the 
time the claim was legally exhibited against the estate; the 
exhibition may be within the first year, and the application for 
allowance made years thereafter. Now I see how the prac- 
tice has grown up on this subject in the Probate Court. Un- 
der the act of 1835, the 5th section of the 4th article of the 
administration law has the important words, ‘‘ and that he 
will present the same for allowance at the next term of the 
court,” included in it. Then the claimant was bound to pre- 
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sent the demand at the next term after serving such notice ; 
but these words are omitted in section 5th of the 4th article of 
administration : yet it is not bound to be presented at the next 
term, but may be in the next or succeeding year. 

We are not prepared to say that a voluntary non-suit in the 
Circuit Court is a voluntary withdrawal of the exhibition of a 
claim, so as to authorize the Court of Probate to disregard the 
time of its first exhibition by action. We are inclined to the 
contrary opinion. In this case, then, the majority of this 
court is of the opinion that the suit in the Circuit Court was a 
legal exhibition of the demand against the estate of H. L. Te- 
vis, and that the non-suit therein taken by the plaintiff did not 
render it a less legal exhibition ; and being'thus exhibited with- 
in the year after the first letters of administration had been 
granted on the estate, the Probate Court should have classed it 
in the fifth class of claims, and that the Circuit Court erred in 
not thus classing it. The judgment of the Circuit Court is 
therefore reversed, and the cause remanded, with directions to 
place the allowance of the plaintiff in the fifth class of claims 
against the estate of H. L. Tevis, deceased. 

Judge Leonard concurring ; Judge Scott dissenting. 


PayNnE, Respondent, v. E. W. Cuark & oTHers, Appellants. 


1. A certificate of deposite made “payable to the order of the depositor on 
return of the certificate, sixty days after date, with interest at the rate of 
six per cent. per annum,” will bear interest after maturity as well as be- 
fore. (Leonarp, J., dissenting.) 


Appeal from St. Louis Circuit Court. 


This a suit upon the same certificate of deposite as that in- 
volved in the suit of Payne v. Clark & Bros., formerly in this 
court, and reported 19 Mo. 152. The object of the present 
suit is to recover the amount mentioned in the body of the cer- 
tificate—$1014. The only question now presented is as to 
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what amount of interest the plaintiff is entitled to recover. 
The certificate is as follows : 
‘¢ Banking House of E. W. Clark & Bros. 
‘6 No. 760. “¢St. Louis, Mo., 26th Feb’y, 1851. 
‘¢L. P. Payne has deposited in this office one thousand and 
fourteen dollars (in funds as below), payable to the order of 
himself, on return of this certificate, sixty days after date, with 
interest at the rate of six per cent. per annum. 


“$1014. ‘Currency, - - - $404 00 
‘Cash,  - - ~ - 1010 00 
“ $1414 00 


“KE. W. Crark & Bros.” 

The finding of the court is as follows: ‘‘ That the defend- 
ants, on the 26th day of February, 1851, executed and deliv- 
ered to the plaintiff the certificate upon which this suit is found- 
ed, being for the amount of money on that day deposited by 
the plaintiff with the defendants at their banking-house in the 
city of St. Louis, as set forth in the petition; that some time 
in the month of July, 1851, the plaintiff caused the said cer- 
tificate to be presented for payment at said banking-house, but, 
instead of demanding the sum justly due thereon, the agent 
who presented the certificate claimed the sum of $1414, to- 
gether with interest thereon, which amount defendants refused 
to pay ; that a few days only previous to the commencement 
of this suit plaintiff again caused said certificate to be pre- 
sented for payment at the same banking- house, when the agent 
of the plaintiff claimed of defendant the principal and inter- 
est on said certificate at the rate of six per cent. per annum up 
to the time of such last mentioned presentment or demand ; 
but defendants refused to pay the amount so demanded, but 
were ready and willing and offered to pay the amount of 
principal and interest thereon up to the maturity of the certifi- 
cate, or for sixty days only, that being, as they stated, their 
understanding of the terms of the contract ; which sum plain- 
tiff’s agent refused to receive, and the certificate still remains 
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unpaid. At the time of the first presentation, no tender was 
proved by the defendants, but there was only a refusal to pay 
the sum demanded; but the defendants, at the time of the 
maturity of the certificate, and always since, had on hand, at 
their banking-house, funds sufficient to meet this and all other 
liabilities, and plaintiff could at any time, either at or after the 
maturity of the certificate, by presenting the same at the bank- 
ing-house of defendants, have procured the amount of princi- 
pal and interest for the sixty days only, that is, in the aggre- 
gate, $1024 65, defendants regarding that as the extent of 
their liabilities. 

Upon the facts as thus found, the court orders and adjudges 
that plaintiff do recover of the defendants the amount of prin- 
cipal upon the said certificate, with interest from the date of 
the same to the present date, (to be computed by the clerk, ) 
together with costs of suit, and that execution issue therefor.” 

Shepley, for appellants. 

4. Buckner and Woods, for respondent. 


Scort, Judge, delivered the opinion of the court. 


Our opinion in this case is not influenced by the conduct of 
the parties. From the facts as they appear by the record, 
there is nothing in the conduct of Payne which merits any fa- 
vor at the hands of the court. Were it a matter of discretion 
with us whether or not interest should be allowed to the plain- 
tiff, as claimed by him, we would not hesitate to refuse it on 
the facts appearing in the case. 

The reason given in the English books why interest is paya- 
ble on a promissory note, that it is the duty of the debtor to 
seek his creditor and discharge his debt, is not the motive for 
allowing interest with us. In this state, a note payable on 
demand will bear interest from its date. Our statute regulat- 
ing interest seems to be founded on the idea of the value of 
the use of money. Cases may occur in which a debtor may 
hold money for his creditor and make no use of it; but our 
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experience teaches us that, in most cases which occur, he who 
holds money which he owes to another, makes use of it, and 
our statute was designed to fix the value of that use. When a 
debt is made to bear interest from its date, and is payable at a 
given period, though some precedent act must be done by the 
terms of the contract before an action can be maintained for 
its recovery, there is no reason why the continuance of the in- 
terest should depend on the performance or non- performance 
of this precedent act. The interest allowed is for the use of 
the money, and the party who holds it has its use, and there 
is no reason why he should not pay for it. Our statute says, 
creditors shall be allowed to receive interest for all moneys, af- 
ter they become due by any instrument of the debtor in writ- 
ing. Here is an instrument in writing by which money is due, 
with interest, sixty days after date, on presentation of the in- 
strument. Will any one say that the money on that instru- 
ment is not due sixty days after date? If it be necessary to 
present the instrument in order to maintain an action on it, 
how does that affect the question of interest under the statute ? 
This is a question to be determined by our statute law, and 
for its solution we do not look to the laws, usages or customs 
of other places. 

Persons not initiated in the mysteries of banking would take 
it for certain that such certificates would carry interest without 
interruption until they were paid, and, in their simplicity, 
would naturally suppose that the longer they were suffered to 
run, the more the bankers would be benefitted. If bankers 
wish to obtain the advantage scught in this case, there is no 
hardship in requiring them to express their contracts in such 
terms as will not mislead. The maxim, verba chartarun for- 
tius accipiuntur contra proferentem, is one of strict jus- 
tice in its application to such contracts. It may be said that 
bankers will give a greater interest when deposites are made for 
a definite time than when made subjeci to the call of the depo- 
sitor ; that after the deposite becomes payable, the banker must 
keep on hand money for its liquidation, and therefore should 
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not be charged with interest. Banking may be carried on with 
money subject to call of the owner, and our statute has fixed 
the rate of interest on money due by an instrument after its 
maturity. Judge Ryland concurring, the judgment is affirmed ; 
Judge Leonard dissents. 


Sneap, ef al., Plaintiffs in Error, v. WeaMAN, Defendant in 
Error. 


1. In an action against a constable for the seizure of goods under an attach- 
ment issued by a justice of the peace, the record of the proceedings in the 
attachment suit is admissible in evidence. 

2. Though justices of the peace have a power of sale in attachment cases, 
they should exercise a sound discretion and not order a sale where the debt 
is small, and the attached property greatly exceeds in value the debt, and 
is of such a nature that it must all be sold together. The justice should al-_ 
ways be satisfied that it would be for the interest of the debtor to have the 
property sold. s 


Error to St. Louis Circuzt Court. 


In December, 1852, two suits were instituted by attachment 
before John Black, a justice of the peace within and for the 
township of St. Louis, by one Small against one Snead. The 
writs of attachment were directed to Peter Wegman, then a 
constable of said township, who executed them by seizing a 
certain wood-boat, then lying at the wharf in St. Louis, as the 
property of said Snead, the same being in his possession and 
control. Afterwards, the justice ordered the constable to sell 
the wood-boat, as being property likely to perish, or depreciate 
in value, or the keeping of which would be attended with much 
loss or expense, in conformity with the 21st section of article 
2d of the attachment act of 1845. Sale was made accordingly 
and report thereof filed by the constable. Pleas in abatement 
were put in by Snead ; the cases were tried by a jury, who found 
for the plaintiff, and there was a judgment in his favor for the 
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amount of the debt. The cases were appealed. Meanwhile 
this suit was brouzht by Snead and one Shelton, the adminis- 
trator of one Cruch, deceased, being an action of trespass for 
taking and carrying away the wood-boat, against the justice, 
the constable, the security on the attachment bonds, and the 
plaintiff in the attachment suit. Dismissals were entered, how- 
ever, as to all but Peter Wegman, who was the sole defendant 
in the case on the trial below. 

At the trial, plaintiffs introduced testimony tending to prove 
joint ownership of Snead and Shelton’s decedent, the value of 
the boat, and the taking by defendant, and closed. 

The defendant then commenced his case, which put in issue 
Shelton’s interest or his decedent’s interest in the wood-boat, 
alleging it to have been the sole property of Snead, and justi- 
fied the taking by reason of the fact that it was done by him 
as constable, in obedience to process as aforesaid. Defend- 
ant offered in evidence a transcript of all the proceedings by 
and before the justice, as aforesaid, to which plaintiff objected ; 
the court overruled the objection, to which overruling plaintiffs 
objected and took a voluntary non-suit, with leave, &c. Af- 
ter motion to set aside non-suit was made and overruled, plain- 
tiffs brought the case here by writ of error. 

Woods and Buckner, for plaintiffs in error. 

Krum & Harding, for defendant in error. 


Scorr, Judge, delivered the opinion of the court. 


As this case was a suit against a constable for serving pro- 
cess in an attachment suit, the record of that suit was certainly 
evidence for him, as it did not appear upon its face to bea 
nullity, and as no specific objection was made to its introduc- 
tion. If the plaintiff contemplated assailing the prima facie 
case made by the record for the defendant, the proper time for 
that would have been after the record was received. The rec- 
ord was evidence for the officer for some purposes, and being 
so, it was proper to receive it. Had it contained any thing 
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objectionable, the other party should have moved the court to 
exclude it from the consideration of the jury. This is the in- 
variable rule in all such cases. As the plaintiff took a non- 
suit merely because the record was received in evidence, when 
there was nothing showing that it was inadmissible, there was 
no ground for setting it aside. 

The case of Markham v. Dozier & Pancost, (12 Mo. 288, ) 
in which it was held, that a boat could not be sold under an 
execution issued by a justice of the peace, under the act con- 
cerning boats and vessels, is not applicable to the case under 
consideration. That case was under the statute concerning 
boats and vessels. The sale made here was under the attach- 
ment law. Under that law, perishable property attached by 
process may ‘be sold by an order of a justice of the peace. 
The property sold in this suit was a wood-boat. Though jus- 
tices have a power of sale, they should exercise a sound discre- 
tion, and not order a sale where the debt is small and the at- 
tached property such as it must be all sold together, and great- 
ly exceeds in value the debt. The justice should always be 
satisfied that it would be for the interest of the debtor to have 
his property sold, and should not listen to the too often inter- 
ested suggestions of a constable. We perceive no irregularity 
in the constable’s sale. - There was an application for the sale 
and an order thereon made by the justice, under which the 
constable proceeded in the conduct of the sale. The judgment 
is affirmed ; the other judges concurring. 


+089 + 


Carson, Respondent, v. Ezy, Appellant. 


1. The voluntary expenditure of work and labor upon the property of ano- 
ther, is not of itself sufficient to create a cause of action against the owner. 


Appeal from St. Louis Court of Common Pleas. 


Krum & Harding, for appellant. 
Gantt, for respondent. 
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LzonarD, Judge, delivered the opinion of the court. 


We have been a good deal perplexed in this case on account 
of the imperfect manner in which the plaintiff has stated in the 
petition what we suppose he intended to rely upon as the 
ground of his action. The goods were to be transported from 
New Orleans to Chicago, and the Georgia, upon which they 
were shipped at New Orleans, had the privilege of delivering 
them at St. Louis, at which place the plaintiff, who was a for- 
warding and commission merchant there, as well as the agent 
of the St. Louis and Chicago Transportation Company, was 
designated in the bills of lading as the consignee. The plain- 
tiff sought to recover for money advanced and the commission 
for advances and forwarding, on the alleged ground that he 
had sent the goods forward and paid out money to put them in 
order for that purpose. The defendants insisted that their 
contract was exclusively with the St. Louis and Chicago Trans- 
portation Company ; that the plaintiff was not the consignee 
of the goods, and had no authority whatever to meddle with 
them, except as the company’s agent; and that if he bestowed 
any labor or expense on them, it was a voluntary act on his 
part, for which they were not liable. 

The plaintiff contented himself with stating in his petition 
that he did the work and expended the money on the goods 
which he seeks to pecover; but he does not state that it was 
done at the defendant’s request, or that they promised to pay 
him for it; nor does he state even in general terms a legal 
liability on the part of the defendant to pay ; or that the plain- 
tiff was the consignee of the goods, and had them in his pos- 
session as such ; or any other fact or circumstance from which 
we would be authorized to raise, as a matter of law, an im- 
plied promise or a legal liability on the part of the defendants 
to pay. The petition, we think, is clearly insufficient. It is 
impossible to say, as a matter of law, that one who voluntarily 
does work or expends money about the property or business of 
another, can recover on that ground only. Undoubtedly, when 
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property is about to perish, one who voluntarily takes such 
care of it as may be necessary for its preservation, ought to 
be allowed to recover to the extent, at least, to which the ab- 
sent owners are benefitted by the voluntary expenditure of la- 
bor or money ; but that is not the ground on which the plain- 
tiff seeks to recover here, nor, indeed, would that principle be 
sufficient to support the recovery actually had. 

It is to be observed that the defect we have pointed out is 
not a mere variance, within the meaning of the code, which 
does not prejudice the party who is guilty of the fault, unless 
the objection be taken advantage of at the time, but is the en- 
tire omission of a material fact necessary to be alleged and 
proved in order to entitle the party to relief. If, however, it 
were found that it was the duty of the plaintiff, as the origi- 
nal consignee, according to the course and custom of the trade, 
to secure and forward the goods, notwithstanding the subse- 
quent arrangement of the owners with the Transportation Com- 
pany, on the company’s refusing to do it under their contract, 
and that he did, in fact, so receive and forward them, acting 
for himself and not as the agent of the company, then it might 
be argued that what was omitted in the proof was sufficiently 
put upon the record by the finding, and that a reversal, under 
such circumstances, would be a reversal for a formal and not a 
substantial defect. There is no ground here, however, for 
such an argument, even if it could be allowed to prevail. The 
finding does not supply the omission in the petition, even if we 
suppose they could be supplied in this way. The court, it is 
true, found that the plaintiff was the original consignee of the 
goods, and that the Hillman declined taking them on account 
of the condition they were in; but it is not expressly found that 
the company declined receiving the goods, nor is it distinctly 
found that the plaintiff received them in his individual capacity 
on account of the company’s declining to do so, and that he 
forwarded them, acting for himself and not as the agent of 
the company. We shall, therefore, reverse the judgment, in 
order that the cause may be retried. The plaintiff can then 
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ask leave to amend his petition, and, upon the trial, the ques- 
tion, we suppose, will be, whether it was the duty of the plain- 
tiff, under the circumstances of the case, as the original con- 
signee, to receive and forward the goods upon the Transporta- 
tion Company’s declining to do so; and whether, in fact, he 
did. so receive and forward them, acting for himself, or whe- 
ther what he did, in that respect, was done es the agent of the 
company, under their contract with the owner. 
The judgment is reversed, and the cause remanded. 


+4 OOD) ~ 


Siazrson, Appellant, v. Hornspy & DENT, Respondents.* 


1. Judgment reversed and the cause remanded for further proceedings. 
2. Quere: what is the effect of the approval by the Secretary of the Interior, 
of Brown’s survey of Carondelet common? 


Appeal from St. Louis Circuit Court. 


This was an action in the nature of an action of trespass. 
Plaintiff claims the land, upon which the alleged trespasses 
were committed, under the town of Carondelet, as being a por- 
tion of the common of that town, south of the River des Peres. 
Defendants claim title under a confirmation by the act of July 
4th, 1836, to Sophie Bolaye, or her legal representatives ; also 
by virtue of her having inhabited, cultivated and possessed the 
same prior to the 20th day of December, 1808. 

Whittelsey, for appellant. 

Shepley and Hill, for respondents. 


Scort, Judge, delivered the opinion of the court. 


The commons of Carondelet have long been a subject of liti- 
gation in our courts, and it is desirable, on many accounts, that 
this litigation should be terminated. There are, however, con- 





* It is not conceived necessary by the Reporter to set forth the evidence 
offered on the trial of this cause. 
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siderations operating on our minds which lead us to the belief 
that this case has not been presented in a way which will ena- 
ble us to form a conclusion which will be final, so far as this 
court is concerned. After the trial of the cause in the court 
below, an event transpired which may have an influence in the 
adjustment of this controversy. The occurrence to which re- 
ference is made is the final approval of Rector’s or Brown’s 
survey, made by the Secretary of the Interior in February, 
1855, since the trial of the cause in the court below. 

If it should be thought that the position maintained in this 
cause by one of the parties, that, under the circumstances, there 
is no authority in any officer of the government to disturb this 
survey, might be made the point on which it should turn, it 
may be answered that there are difficulties in this view of the 
subject which have never yet been suggested in any argument 
in relation to the question, and which yet press themselves on 
our minds. The papers and documents in this cause show 
that the United States barracks, costing the government hun- 
dreds of thousands of dollars, are within the limits of the sur- 
vey of Brown. These barracks, as appurtenant to them, claim 
upwards of 1700 acres of the land within that survey. The 
barracks were erected by appropriations of money, authorized 
by Congress, and a beginning of them was made prior to 
Brown’s survey. Under these circumstances, was there any 
authority in any officer of the government to approve a survey 
the effect of which was to pass the title to lands which had 
been appropriated by Congress? Can it be said that the sur- 
vey is approved, when 1700 acres of the tract are not lawfully 
Within its boundaries ? What would be the effect of an approval 
of a survey, by which a large portion of the tract surveyed was 
excepted from the survey? Could the courts regard such an 
act as an approval? Could the executive officers of the gene- 
ral government, by an act termed an approval, be permitted, in 
consideration of rights reserved to the United States, to sacri- 
fice the rights of individuals? Are they the guardians of the 
rights of the government alone? Could they, at the expense 
18—voL. XXII. 
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of individuals, make a conditional or qualified approval ? 
would such an approval be respected ? Should there have been 
@ secret understanding between the officers of the government 
and Carondelet that an absolute approval of the survey would 
be made on condition that the town would afterwards. convey 
to the government the barracks and their appurtenances, would 
the matter have been helped? 

The officers of the general government, as well as the com- 
mittee of the Senate, seem to us to be laboring under a misap- 
prehension as to the effect of an approval of the survey of the 
Carondelet common. They seem to suppose that when an ap- 
proval is made, it will be competent to the courts to ascertain 
and determine-the rights of the respective parties within the 
survey. But in this, it would appear that the principle laid 
down in the case of Les Bois v. Bramell, (4 How. U. S. 449,) 
is overlooked. This case establishes the doctrine that an ap- 
proved survey of the commons of a village, confirmed by the 
act of 13th June, 1812, is equivalent to a patent. Now the 
effect of a patent, not only on the rights of the United States, 
but of individual claimants, must be obvious. As to the indi- 
vidual claimants, the case to which reference has been made 
shows that an approved survey of commons, confirmed by the 
act of 1812, is a better title than a confirmation under the act 
of the 4th July, 1836. So the effect of an approval of the sur- 
vey is a final adjudication against the individuals claiming ad- 
versely within its boundaries. What principle will prevent the 
United States from being placed in the same category with the 
individual claimants, is to be found out by those to whom the 
management of its concerns are entrusted. So long as the 
survey wants an approval, our courts hold that the commons 
are not protected from the claims of those relying on a con- 
firmation under the act of the 4th of July, 1836. (Dent v. 
The Inhabitants of Carondelet, 18 Mo. 284.) Whatever has 
been confirmed to Carondelet must remain hers. But what has 
been confirmed, it seems, is a question to be ascertained by the 
general government or its agents, if it has not already been 
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done. Now, surely, it is competent to the government, with 
the assent of Carondelet, to settle this controversy on terms 
just to all those interested. If Carondelet will not come into 
terms, if she finds herself without a survey, she must take the 
consequences of her conduct. 

As we are stating the difficulties which environ this contro- 
versy, although the consideration is not suggested by any thing 
contained in the record that we are aware of, yet we deem it 
not amiss to allude to it. We can not have shut our eyes to 
the different grounds on which Carondelet has presented herself 
in our courts since the litigation respecting her commons has 
arisen. In one case, she maintains that the survey of Brown 
is binding and conclusive on all parties ; in another, she ques- 
tions the correctness or conclusiveness of that survey, and 
maintains that she is not concluded by it. There may be no- 
thing in this. It has impressed itself on my mind, and if there 
is nothing in it, it may be explained away. The matter has 
never yet by the evidence in any case been brought to the know- 
ledge of the court, so that it might be considered. 

We wish it to be understood that there is no intention to ex- 
press any opinion in relation to the questions to which allusion 
has been made. They arose in our reflections on the subject, 
and we deem that it would not be agreeable to the parties to 
have their rights determined in reference to them without first 
being heard. So, notwithstanding the delay, we judge it most 
advisable to remand the cause, in order that when it comes here 
again it may be finally determined. 


—_+000+— 
FunkHousER, Appellant, v. Hantz & Spaupine, Appellants. 
1. See Sigerson v. Hornsby & Dent, ante (p. 268). 

Appeal from St. Louis Land Court. 


Scort, Judge. The only question in this case arises:on the 
survey of the commons of Carondelet made by Brown. It will 
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take the same course as the case just decided between Sigerson 
and Dent. The judgment will be reversed and the cause re- 
manded. There being no point made in the court below in re- , 
gard to the right of preémption, this court can not decide any 
thing in relation thereto. The other judges concur. 


Brip@man, Respondent, v. BripgMan ef al., Appellants. 


~ 1. A submission to arbitrators in writing is within the statute, although there 
is no clause authorizing a circuit court judgment to be entered upon the 
award made pursuant to the submission ; so that an oath taken by the arbi- 
trators, where the submission is in writing, but does not contain the above 
clause, is not a mere voluntary oath. 

2. Where it is sought by a motion under the statute to vacate an award, it is 
not sufficient to show that the arbitrators erred in judgment merely, either 
as to the law or fact; partiality, corruption, or some one of the statutory 
grounds for vacating such award, must be shown. 


Appeal from Ste. Genevieve Circuit Court. 


7. C. Johnson, for appellants. 

I. The first submission under which the arbitrators were 
sworn was abandoned. An entirely different one was made 
and they acted under it, but were not sworn. The law is ex- 
press, that, ‘* before proceeding to hear any testimony, the ar- 
bitrators shall be sworn faithfully to hear and examine the mat- 
ters in controversy, and to make a just award according to the 
best of their understanding.” (R. C. 1845, sec. 8, p. 122.) 
The oath they take must be in writing. It is not for them to 
prove that they were sworn according to law. What oath they 
actually took must appear, and then it is for the court to say 
whether the oath was a compliance with the law. The action of 
the arbitrators under the second submission, without taking the 
preliminary oath and reducing it to writing, is null and void. 
Noell, for respondents. 
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LEONARD, Judge, delivered the opinion of the court. 


‘There is no error in this record. The plaintiff proceeded for 
@ judgment upon the award under the statute, but the defend- 
ants, treating it as a common law action, put in an answer to it 
as such, and also instituted proceedings on their part to vacate 
the award, upon the several grounds designated in the statute 
as sufficient for that purpose. The court treated both as pro- 
ceedings under the statute; on the one side to confirm, and, 
upon the other, to vacate the award. The original submission 
was in writing, but contained no agreement that a circuit court 
judgment might be rendered upon the award, and, under this 
submission, the arbitrators were verbally sworn pursuant to the 
act. Afterwards, the parties, by agreement, in effect amended 
the original submission by executing a new submission, with the 
omitted clause, allowing a circuit court judgment, but other- 
wise of the same tenor, and the arbitrators then proceeded to 
act without being re-sworn. Upon the hearing in the Circuit 
Court, this irregularity was insisted upon as a ground for va- 
cating the award, and the defendants also offered evidence ‘to 
show that they were not indebted to the plaintiff as the arbi- 
trators had awarded, which was rejected. 

If, in order to bring a submission within the statute, it be 
necessary that it should not only be zn wrzting, but should 
also contain the clause allowing a circuit court judgment 
td be entered upon the award, the oath of the arbitrators, at 
the time it was taken, was unauthorized by law and volun- 
tary; and if so, their acting, without being lawfully sworn, 
might, perhaps, be considered such misbehavior on their part 
as to vacate their award. We think, however, that all writ- 
ten submissions are within the statute, and that the sec- 
tion prescribing the official oath, as well as the other sec- 
tions of the act that are not specifically confined to a submis- 
sion authorizing a circuit court judgment to be entered, are 
equally applicable to both classes. And there is nothing in 
Mahan v. Berry (5 Mo.) conflicting with this opinion, as 
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that case seems to have been decided under the act of 1825, 
which, in many respects, is different from the act of 1835, of 
which the present act is a copy; and, at any rate, the submis- 
sion there was not in writing, but by parol, and for that rea- 
son alone was clearly out of all the acts we have ever had on 
the subject. But, in 1835, the legislature, with a view, it 
would seem, to regulate this subject more fully than it was 
regulated by the existing law, adopted, substantially, the New 
York revised act, and the construction we now adopt is the 
same put by the New York courts upon their act, and seems 
to be justified not only by the language of the legislature, but 
to be the most beneficial construction considered practically. 
(Cope v. Gilbert, 4 Denio, 8347, and Bloomer v. Sherman, 5 
Paige, 578.) 

In a proceeding like the present, the question is not whe- 
ther the arbitrators, who are the final judges both of the law 
and the fact, selected by the parties themselves, have erred in 
their judgment in respect to either, but whether they have been 
guilty of partiality or corruption, or of any other misconduct 
prejudicial to the rights of the parties, or have failed to make 
@ final mutual and definite award, or whether their award was 
procured by fraud or other undue means ; but the testimony 
here offered and rejected was to prove that the arbitrators had 
erred in judgment, and not to establish any of the legal 
grounds of relief to which we have referred, and was there- 
fore properly rejected. The judgment must be affirmed; 
Judge Scott dissenting. 


——~+ 8 6e+—__ 


Papin, Plaintiff in Error, v. Hivzs, e¢ a/., Defendants in Error. 


1. The inhabitation, cultivation and possession required by the act of Con- 
gress of June 13th, 1812, are actual possession, &c. 

2. It is a fatal objection to a claim of title under this act, that it does not ap- 
pear from the report of the commissioners that the concession contained a 
special location, or that it had been actually surveyed before March 10th, 

1804, by a surveyor duly authorized by the government making the grant. 
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3. The act of Congress of April 12th, 1814, does not, proprio vigore, confer a 
legal title. 

4, In a suit brought by A., claiming under the act of July 4, 1836, against B., 
claiming under a patent dated June 15th, 1826, it will be of no avail to A. 
to prove that the land sued for is embraced within the outboundary line of 
the town of St. Louis. The patent will, in such a contest, prevail over the 
confirmation. 


Error to St. Louts Land Court. 


The facts sufficiently appear in the opinion of the court. 

Reber and Buckner, for plaintiff in error, cited Gamache vy. 
Pequinot, 17 Mo. 310, 825; City of St. Louis v. Toney, 21 
Mo. 248. 

Shepley and Todd, for defendant in error, cited Sarpy v. 
Papin, 7 Mo. 503; Menard’s heirs v. Massey, 8 How. 293 ; 
Burgess v. Gray, 16 How. 48. 


RYLAND, Judge, delivered the opinion of the court. 


The plaintiff claims the land involved in this controversy 
under three different and independent confirmations, which he 
alleges were made of the Spanish title of Joseph Brazeau. He 
asserts that the tract, including the land in dispute, was a lot 
belonging to the town of St. Louis, possessed by Brazeau 
prior to the 20th of December, 1803, and that his title thereto 
was confirmed by the act of 13th June, 1812. He next as- 
serts that if Brazeau’s title was not confirmed by the act of 
1812, the claim was so spread upon the report made to Con- 
gress by the commissioners of the first board, that it was.con- 
firmed by the act of 12th April, 1814; and lastly, he asserts 
that the title of Brazeau was confirmed by the act of 4th July, 
1836. The defendants claim the possession of the land under 
a patent issued by the United States on the 15th June, 1826, 
under an entry in the land office. 

We will examine the different pretensions set up by the plain- 
tiff under the several confirming acts of Congress. We have 
not here any recognition of the title to this tract of land by 
the United States authorities as a title confirmed by the act of 
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13th June, 1812, nor would it appear that any person inter- 
ested. in the claim ever supposed that the title was confirmed by 
that act; but, on the contrary, both the claimant and the gov- 
ernment evidently supposed that the title required a confirma- 
tion by the board which was organized under the act of 1882; 
for before that board the claim was presented by the claim- 
ants, and the report upon it was confirmed by the act of July 
4th, 1836. 

It is apparent that Brazeau asserted before the first board of 
commissioners three claims, and that the board acted upon them 
as three distinct claims ; the first for ten arpens in front on the 
river, extending to the road to Carondelet, as conceded to him 
in 1786 ; the second for two arpens in front on the river, with 
the same depth, which he had acquired from Benito Vasquez ; 
and the third for an augmentation, conceded to him in 1799. 
The first of these claims was approved of and ordered to be 
surveyed ; the second was at first rejected, but afterwards or- 
dered to be surveyed; and both were afterwards regularly sur- 
veyed for him by the authorities of the United States. The 
claim under the concession of 1799 was rejected, and this is the 
claim which ineludes the land in controversy. The evidence 
shows possession of the first two tracts under the Spanish gov- 
ernment and continued cultivation ; but, in respect to the land 
included within the concession of 1799, there is no evidence of 
possession. 

The confirming act of 18th June, 1812 rests upon the ae- 
tual possession, for that is the sole consideration which in- 
fluenced Congress to make the confirmation. It is not a 
question, under-that act, whether the claimant had a concession 
from the Spanish government or not; or whether there was a 
survey under that government or not. If there was a lot in- 
habited, cultivated or possessed coming within the designation 
contained in the act, it was confirmed without any regard to 
Spanish title. The possession, then, was not to be a posses- 
sion inferable from title, but an actual possession — possessio 
pedis. In order to answer this demand of the act, resort is 
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now had to the actual possession of the land east of the Caron- 
delet road, and acted upon by the first board of commissioners 
as aforesaid, the virtue of which is to be transferred to the 
land ‘included in the concession of 1799. But if we bear in 
mind that the act of 1812 does not rest upon written evidence 
of Spanish title, and that at the date of that act the claims of 
Brazeau were not only separate by the mode in which they were 
presented and prosecuted before the board of commissioners, 
but were further separated by the action of the board as afore- 
said, we will find that the act of 1812 never contemplated the 
confirmation of a tract of land separately granted and claimed, 
and of which there had been no actual possession. The pos- 
session of the land east of the road had been established before 
the commissioners, and had had its influence in producing the 
action they had taken thereon, but had no influence with them 
in relation to the distinct claim west of the road. To interpret 
the subsequent act of 1812, so as to give a title to this land 
without an actual possession of it, would be to give the land 
without the consideration which prompted to the passage of the 
act. This view dispenses with the consideration of all ques- 
tions as to whether a tract of land, which has never been recog- 
nized by the United States as a lot upon which the act of 1812 
operated, and which has never been claimed under that act, can 
be now supposed to be confirmed by that act merely because 
it is included within the outboundary line. The claim can not 
be regarded as confirmed by the act of June 13th, 1812. 

I will next consider the confirmation alleged to have been made 
by the act of the 12th April, 1814. This act provides for the 
confirmation of claims under incomplete French or Spanish 
grants or concessions, warrants or orders of survey granted 
prior to the 10th March, 1804, to persons residents of Loui- 
giana, where the claims have been filed with the recorder ac- 
cording to law, and are embraced in the report of the commis- 
sioners, where zt shall appear by the report of the commis- 
sioners that the concession, warrant, or order of survey, under 
which the claim is made, contains a special location, or had been 
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actually located or surveyed before the 10th March, 1804, by a 
surveyor duly authorized by the government making such 
grant. The act, after describing the claims upon which it is 
intended to operate, declares that the claimants ‘‘ shall be and 
they are hereby confirmed in their claims.’ There are to the 
first section, which is the only one applicable to this case, sev- 
eral provisos, one of which declares that the section shall not 
be held to confirm the claim of any person in his own right, 
who has received in his own right a donation grant from the 
United States in the territory. The second section applies to 
certain claims to donations under the laws of the United States, 
which are claims founded upon actual settlements. This sec- 
tion has no relation to claims such as Brazeau’s. The third 
section of the act makes it the duty of the recorder, who was 
in possession of the records of all claims regularly filed, as 
well as those which had been confirmed, and those which re- 
mained unconfirmed, to issue to the surveyor orders of survey 
for such claims, confirmed by the act, as required surveys to be 
made, and to give certificates of confirmation upon the return 
of the surveys ; and also to issue certificates of confirmation in 
cases where no survey was required. These certificates of con- 
firmation entitled the parties to patents for the land, ‘‘ if it should 
appear to the commissioner of the general land office that such 
certificates had been fairly obtained according to the true mean- 
ing and intent of the act.” 

There are two objections to the claim now set up by the 
plaintiff under the act ; the first is that the report of the com- 
missioners does not show that the claim of Brazeau contained a 
special location, or that it had been actually surveyed before 
the 10th March, 1804, by @ surveyor duly authorized by the 
government making the grant. It is evident that if a party 
can be permitted to assert a claim under this act without any 
evidence of title having been issued by the land department, it 
must be by showing that the claim comes within the language 
of the act. All that the act requires to be shown by the report, 
in order to a confirmation of a claim, must appear upon the 
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face of the claim itself, and is not to be shown by extrinsic 
evidence. The report and the act form the claimant’s title. In 
this case, the report, so far as we see the proceedings of the 
board of commissioners, states the date of the concession and 
the date of the survey, but does not show by whom the survey, 
was made; so that the report does not, according to the re- 
quirement of the act, show ‘‘ that the claim was actually loca- 
ted or surveyed before the 10th day of March, 1804, by a 
surveyor duly authorized by the government making the 
grant.”? This is a fatal objection to a title which depends upon 
the act and the report for its legal effect. 

The second objection is, that this act never contemplated the 
assertion of a title under it, without the documentary evidence 
which is to be issued by the officers of the land department. 
The act of 13th June, 1812, confirms claims by its own force, 
and makes no provision for the future examination of the 
claims or the issuing of any evidence of title by any of the 
officers of government. It is the universal understanding that 
this act completes the title by its own terms, and leaves the 
facts, by which the grantee is to be ascertained, to be proved 
by witnesses. But the act of 12th April, 1814, not only pro- 
vides ior an order of survey and a certificate of confirmation, 
but makes the completion of a title by the issuing of a patent 
to depend upon the commissioner of the general land office be- 
ing notified that the certificate of confirmation was fairly ob- 
tained. These provisions of the act evidently intend to keep in 
the hands of the land department of the government the power 
to determine upon the question whether each particular claim 
comes within the confirming force of the act; and this is more 
evidently the meaning of the act, when we find that the pro- 
visos to the first section (which is the section applicable to 
Brazeau’s claim) except from the confirming language of the 
section, not only claims which had been adjudged by the board 
to be antedated or fraudulent, and claims for a larger quan- 
tity than a league square, but also the claims of persons who, in 
their own right, had a donation grant from the United States. 

































































280 





ST. LOUIS. 





Papin v. Hines. 





The recorder, who was in possession of the records of all claims 
filed, and of the decisions of the board thereon, could ascer- 
tain, by reference to the records in his possession, whether a 
claim had been adjudged to be antedated or fraudulent, and he 
could ascertain whether the claimant had received a donation 
grant in the territory. Upon such investigation as he was to 
bestow upon each claim, he was to issue his certificate of con- 
firmation, and still the claimant, after obtaining such certifi- 
cate, was to satisfy the general land office that the certificate 
was fairly obtained. To construe this act so as to give it ‘the 
force of the act of 1812, and make it operate a confirmation by 
its own terms, without regard to the action of the Land Depart- 
ment, would be to substitute the action of the judiciary for the 
action of the executive department, which the act evidently de- 
signed to entrust with the examination and completion of the 
title. Such construction would be repugnant to the obvious 
design of the act. The claim of Brazeau can not be treated as 
@ claim confirmed by the act of 1814. 

I will consider now the confirmation of the claim under the 
act of 4th July, 1836. As the defendants have exhibited a 
patent issued by the United States in 1826, upon a sale of the 
land in controversy, it might bé sufficient to dismiss this ques- 
tion by saying that the second section of the act of 1836 has 
been adjudged by the Supreme Court of the United States to 
afford protection to all who previously purchased land against 
the claims confirmed by that act. But it is now alleged by the 
plaintiff that the land in controversy is within the outbounda- 
ry of the town of St. Louis, and consequently never was sub- 
ject to sale orentry. It is not easy to perceive how this fact 
can benefit the plaintiff. He must recover upon the strength 
of his own title, and if the defendant’s title is valid against 
him, it will not help him in the action to show that there may 
be another and third party, who may set up another and dis- 
tinct title against the defendant. The lands included within 
the outboundary of the town were only withdrawn from sale, 
because they were either confirmed to individuals or reserved for 
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the use of schools. A reservation for the use of schools can 
not be set up against the patent of the government by a plain- 
tiff who has no connection with or title under that reservation. 
It could not benefit him even if he could show that there had 
been a regular designation and setting apart of the land for the 
support of the schools. Such designation certainly would not 
strengthen his title. The case, then, in this branch of it, is to 
be regarded as depending upon the plaintiff’s confirmation un- 
der the act of 1836 and the defendant’s patent of 1826, and, 
as such, it is disposed of by reference to the case of Menard 
v. Massey. Iam therefore for affirming the judgment of the 
Land Court; and, the other judges concurring, the same is 
accordingly affirmed. 


nt a OD Be 


Tuompson, Appellant, v. Ketioce, Respondent. 


1. In order to constitute a transaction a payment, there must be both a delivery 
by the holder and an acceptance by the creditor, with the purpose on the 
part of the former to part with, and of the latter to accept of, the imme- 
diate ownership of the thing passed from the one to the other. 


“Appeal from St. Louis Court of Common Pleas. 


This was a suit to recover a sum of money alleged to have 
been paid and delivered to defendant, Kellogg, by one G. De 
Baun, jr., in satisfaction of a bill of exchange presented by 
said Kellogg, as notary, to the said De Baun, as the acceptor 
thereof, for payment. Plaintiff, Thompson, drew his bill of 
exchange on George De Baun, jr., who accepted the same. 
Said bill was placed in the hands of defendant, a notary pub- 
lic, to be presented by him for payment at maturity. It was 
presented at its maturity by the defendant to George De Baun, 
jr., the acceptor, who, when payment was demanded, uncovered 
a large quantity of dimes and half dimes lying on a table, and 
told defendant that there was the money for him. Defendant 
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went up to the table, put his hand on the money, and in run- 
ning his hand over it, mixed the. coin together somewhat, and 
said, ‘* I suppose I shall have to take it, and I will go to my 
Office to get bags for it.”? Defendant then went out and re- 
turned*in three or four minutes. During ‘this interval, a levy 
had been made upon the money as the property of George De 
Baun, jr., under a judgment against him. Defendant again 
demanded payment of the bill. De Baun told defendant that 
there was the money ; that he had once paid it to defendant. 
Defendant replied, ** I won’t receive it ; it is in the hands of 
the sheriff.” De Baun told the deputy sheriff, when making 
the levy, that the money did not belong to him. There was 
further evidence bearing upon the question of delivery and ac- 
ceptance of the money, which it is unnecessary to set forth. 

The bill was protested for non-payment by the defendant, 
Kellogg, and the holder returned the bill to plaintiff, the drawer 
thereof, and made an assignment to plaintiff of whatever cause 
of action he had against the said Kellogg. 

The court gave the following instructions of its own motion : 
‘¢1. If the jury believe from the evidence that the defendant, 
as notary, presented the draft in question to De Baun, for 
payment, and that De Baun offered to the defendant the 
amount of the draft in dimes and half dimes, the same lying 
at the time in full view of the parties, and the defendant re- 
ceived the same in immediate satisfaction of the draft; and if 
the jury further believe that the amount so received by the de- 
fendant was demanded of him, as averred in the petition, the 
jury should find for the plaintiff. 2. If the amount of the 
draft was tendered to the defendant by De Baun, as aforesaid, 
and the same was not received by the defendant in immediate 
satisfaction of the draft; or if any thing remained to be done 
by defendant, such as counting the money before the defendant 
would receive the same in satisfaction of the draft, then the 
jury should find for the defendant. 38. A tender of the money 
to the defendant was not payment unless he received the same 
in immediate satisfaction of the draft; and unless there was a 
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payment of the draft to the defendant, the plaintiff can not re- 
cover in this action. 4. In order to make payment of the 
draft in question, it was not necessary for De Baun to demand 
possession of the draft, or to get possession of it; but to charge 
the defendant for money received in payment of the draft, it is 
necessary to show that he did receive the same in immediate 
satisfaction of the draft.” To the giving of which the plaintiff 
duly then and there excepted. 

The following instruction; asked on the part of plaintiff, was 
refused by the court: ‘‘ No. 5. If the jury believe from the 
evidence that when Kellogg demanded of De Baun payment of 
the draft in question, De Baun produced, offered and placed 
under the entire control of Kellogg the amount thereof in 
money for payment thereof, and that Kellogg thereupon acted 
in a way to make a man of ordinary sense believe that he had 
accepted it, and De Baun did so believe and never after inter- 
fered with the money or Kellogg’s control thereof; and that 
afterwards, while the matter so stood, some person, pretending 
to act by virtue of an execution against De Baun, and by the 
direction, connivance or contrivance of Kellogg, seized and 
took away the money without the consent of De Baun ; and 
that Kellogg’s purpose, in demanding payment of said draft, 
was not to get its payment, but to get the money in the con- 
dition aforesaid for the purpose of having said person seize it 
and carry it away,—then they should find that the payment of 
the draft was made to Kellogg; and if they further find that 
plaintiff demanded it of Kellogg before this suit was begun, then 
they should find for the plaintiff, and allow him the amount of 
said draft, with interest thereon from the commencement of 
this suit.” 

The jury found for the defendant. Plaintiff appealed to this 
court. 

A, Todd and Krum & Harding, for. appellant. 

I. Instruction No. 5, asked for in behalf of plaintiff, and 
refused by the court, should have been given. It supposed 
facts that show a delivery to the defendant of the money de- 
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manded, and an acceptance thereof, in fact or by implication of 
law, by him in payment of the draft, and also that he is estop- 
ped: from denying an acceptance of it by him in payment of 
the draft. For what is a sufficient delivery to make an ac- 
ceptance in law and fact, and to pass title and put the thing de- 
livered at, the risk of the person to whom it is delivered, see 
Kington v. Kington, 11 Mees. & W. 233; Chew v. Wooley, 7 
J. R. 400; 2 Greenl. Ev. § 300, 301 ; 15 Verm. 495; 4 Barr, 
169. The law does not allow a person to avail himself of his 
own wrong. The sheriff’s act is respondent’s act, under the 
facts stated in this fifth instruction, and that action for money 
had and received will lie. (2 Greenl. Ev. § 120.) 

II. Instruction No. 2, given by the court, was erroneous, 
because, Ist. It implies that the evidence tends to prove a ten- 
der only, whereas it tends to prove also a delivery and accept- 
ance. 2d. It implies that the defendant could receive the 
money tendered for payment without its becoming immediate 
payment, although it was the full amount; whereas, if the 
amount was.sufficient, its reception made immediate payment. 
3d. It implies that the defendant could receive the money, be- 
ing the adequate amount tendered him in and for payment, and 
yet delay its being a payment in fact until he counted it; 
whereas, a tender of the adequate amount and its acceptance 
make immediate payment, although the defendant has the right 
and may wish to count it, and to do so, would take five minutes 
or years. 

Ill. Instruction No. 3, given by the court, was erroneous, 
for the first two reasons stated under the last point. 

Knox & Kellogg, for respondent. 


LxonarD, Judge, delivered the opinion of the court. 


This case turned upon the fact of payment, which the jury 
passed upon under-instructions of the court, the propriety of 
which is the matter submitted to our judgment: Whether the 
defendant made himself liable to the party interested, by de- 
clining to receive the money. when it was offered to him, is 
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another question which is not involved here, and is not at all 
touched by the judgment now given. 

Payment, in its largest sense, is the actual accomplishment 
of the thing that the party obliges himself fo give, or ¢o do, 
whatever that may be, although, in our acceptation, it is or- 
dinarily confined to money engagements, and it is therefore 
the natural manner in which obligations are extinguished. 
When the obligation is fo give something, the payment is ac- 
complished when the property in the thing to be given is ac- 
tually transferred to the creditor; and of course, in order to 
constitute the transaction a payment, there must be both a de- 
livery by the debtor and an acceptance by the creditor, with 
the purpose on the part of the former to part from, and of the 
latter to accept of, the immediate ownership of the thing passed 
from the one to the other. Ina payment, we ordinarily look 
only to the act of the party making it; but yet its legal im- 
port is an act in which the debtor ¢enders and the creditor ac- 
cepts that which is offered. ‘* Ut ttaque solutiv fiert posset, 
necessario requisitur ut utrinsque tam prestantis quam 
accipientis vuoluntas concurrat,”’ is the definition given in the 
Roman law, and may be safely adopted as a correct definition 
of a common law payment. 

In our law a tender does not extinguish the debt, but merely 
discharges the debtor from interest and protects him from an 
action, if he have ever afterwards been ready to pay, and 
when sued, pleads the tender accordingly, accompanied with 
the money due. In other systems of jurisprudence, the debtor, 
upon an ineffectual offer of payment, may deposit the thing 
paid in the hands of a third person, under the authority of a 
court of justice, and thereby extinguish his own liability. 
This is ‘called a consigration, and Pothier, in his work on ob- 
ligations, (part 3, chap. 1, art. 8,) says: ‘‘ It is not properly 
a payment, for a payment essentially includes a transfer of 
property in the thing which is paid, whereas it is evident thata 
consignation does not transfer the thing consigned to the cred- 
itor, who can only acquire a property by voluntarily receiving 
19—voL. XXIII. 
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it. Dominium non acquisitur nist corpore et antmo. The 
effect of a consignation, if it be adjudged to be valid, is that 
the debtor is thereby absolutely discharged ; and although, sub- 
tilitate juris, he continues to be the owner of the things con- 
signed until they are taken away by the creditor, they are no 
longer at his risk, but at that of the creditor, who, from be- 
ing a creditor of a certain amount generally, becomes the 
creditor of the particular articles that ure so consigned, ¢an- 
quam certorum corporum ; and he is no longer the creditor of 
the original debtor, who is entirely liberated, but of the con- 
signatory.” (Burge on Suretiship, book 2, ch. 3, sec. 3.) 

The general principles of law applicable to the question 
whether the transaction be a payment or merely a tender, seem 
to be plain enough, and we do not see that there was any fail- 
ure on the part of the court to instruct the jury properly upon 
the subject. What took place, if the full sum were offered, 
about which no question is raised, undoubtedly constituted a 
valid tender on the part of the debtor. He had done all that 
was necessary upon his part, ‘‘ corpore et animo,” in order to 
make it a valid payment ; and the only question was, whether 
that is also true in reference to the creditor. Admitting that 
the money was within the physical control of the creditor, the 
question yet remained whether it was there with intent on his 
part to keep it as owner, which was necessary in order to make 
it presently his property; or, in the words of the court, whe- 
ther he received it ‘‘in immediate satisfaction of the draft,” 
or only with a view to count it over, reserving to himself, un- 
til after the examination and count were completed, the privi- 
lege of determining whether he would decline or accept the 
payment. 

The question was one of fact, and having been submitted to 
the jury under proper instructions, we shall not disturb the 
judgment, and it is accordingly affirmed ; Judge Ryland con- 
curring. Judge Scott dissents. 
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Tue State, Respondent, v. Hays, Appellant.* 


1. It is no ground for the reversal of a judgment of conviction upon an indict- 
ment for murder, that the court trying the cause, in empannelling the petit 
jury, required the State and the defendant to exercise their right of peremp- 
tory challenge at the same time, by striking from a list of thirty-six jurors 
the objectionable names, instead of conforming to the usual and better prac- 
tice of allowing the right to be exercised as each juror was called to be 
sworn after having been found qualified to serve, the State speaking first 
and the defendant afterwards; the record not showing that the defendant 
was prejudiced. 

2. Nor is it any ground for a reversal that the attorney general of the state, 
without the direction of the governor, assisted in the prosecution at the re- 
quest of the circuit attorney, with the leave of the court, although not re 
quired to disclose whether he did so in his official capacity, or received a 
fee. 

3. The Supreme Court will not reverse a judgment of conviction for murder, 
because the court below rejected evidence of threats made by the deceased 
against the prisoner, the record not showing whether the threats were re- 
cent or of long standing, and it appearing from all the evidence that the 
prisoner was the aggressor, and had sought the difficulty in which the de- 
ceased was killed. 

4. Nor will the judgment be reversed for the exclusion of evidence explaining 
the prisoner’s flight, the record not showing that his flight had been proved 
by the State or relied upon as any evidence of guilt. 

5. Although, under our statute, the presumption from proof of the mere fact 
of killing, without proof of circumstances, is murder in the second degree, 
yet a case will not be reversed for an instruction that it is murder, without 
stating the degree, another instruction being given correctly stating what is 
necessary to constitute murder in the first degree. 


Appeal from Randolph Circuit Court. 


The facts are stated in the opinion of the court. 

J. B. Clark and J. Davis, for appellant, argued the fol- 
lowing points : 

I. The Circuit Court erred in forcing the defendant to make 
his peremptory challenges before the State. (R. C. 1845, p. 
878-9, § 3, 4; 3 Chitty’s Practice, 872. ) 





* This case was decided at the January term of the Supreme Court, and 
was prepared by Mr. Sam’: A, BENNETT. 
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II. The defendant ought to have been allowed to prove the 
threats of the deceased. His defence was, that he*killed to 
save his own life, or to save himself from great personal inju- 
ry. The threats were material to show that he had good cause 
for apprehension. (5 Geo. 85; 4 Barb. 460; 2 Comst. 202, 
per Bronson, J.; Whart. Crim. Law, 395; 1 Greenl. Ev. 
§ 108 ; 11 Pick. 365. ) 

III. The defendant ought to have been allowed to prove that 
he was advised to abscond, to rebut the presumption of guilt 
from his flight, which had been given in evidence. 

IV. The action of the court in permitting the attorney gen- 
eral to appear as counsel for the State in the absence of any 
authority, is objected to. He could not have been specially 
employed consistently with the duties of his office, and, under 
our statute, he had no right to prosecute unless so directed by 
the governor. At all events, the defendant had the right to 
have the jury informed whether he appeared as an officer, dis- 
interestedly performing a sworn duty, or for a fee, so that the 
proper weight might be given to his acts. (R. C. 1845, p. 
155, § 2; Commonwealth v. Knapp, 10 Pick. 480.) 

V. The first, second, third, fourth and ninth instructions 
given for the State were improper. 

VI. The tenth instruction was improper. As all the other 
instructions had spoken of murder in the first degree, this one 
left the jury to infer that the presumption from the mere fact 
of killing was murder in the first degree, and that the burden 
was on the defendant to reduce the crime below that degree. 
This is not the law. (State v. Dunn, 18 Mo. 423; 2 Grat- 
tan, 594; Wright, 20; 1 McCord, 449; 10 Johns. 365; 16 
Mo. 394; 1 Greenl. Ev. § 201.) 

VII. The instructions asked by the defendant ought to have 
been given. 

Gardenhire, (attorney general, ) for the State. 

I. The number of challenges to which each party is entitled 
is regulated by statute, but the manner of making the challen- 
ges is left to the direction of the court, and this court will net 
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interfere with its exercise. (R. C. 1845, p. 878, 879; 16 
Mo. 391.) 

II. Brown’s threats were properly excluded. (17 Mo. 544; 
14 Maine, 248; 9 Metc. 110; 4 Harrington, 562; 4 Iredell, 
409; Whart. Crim. Law, 234, 285, 289 to 397 and notes.) 
If, however, the court erred in this matter, it does not affect 
this case, as the record shows no evidence tending to prove pro- 
vocation by Brown, or reasonable cause to apprehend personal 
injury. The homicide was not brought about by provocation 
at the time of the act. (6 Leigh, 791.) The prisoner’s be- 
lief as to reasonable cause had nothing to do with it. 

III. Exclusion of evidence that the prisoner was advised to 
run off was proper under the circumstances of this case. (21 
Wend. 509; Whart. Crim. Law, 259, 269.) 

IV. The eighth instruction given for the State was proper. 
(21 Wend. 550-1. ) 

V. The tenth instruction for the State was correct. (Ad- 
dison, 255; 1 Leigh, 598 ; 6 Rand. 721; Wharton, 268; 4 
Mass. 391; 2 Russ. on Crimes, 231; 3 Maule & Sel. 15.) 

VI. It was within the discretion of the court below to admit 
other counsel to aid the circuit attorney in the prosecution, with 
which this court will not interfere. (2 New Jersey, 212; 14 
Ala. 552; 18 Conn. 244.) 


RYLAND, Judge, delivered the opinion of the court. 


At the June term of the Circuit Court, within and for the 
county of Howard, in the year eighteen hundred and fifty-four, 
Etheldred J. Hays was indicted for the murder of John W. 
Brown. Upon the petition of the defendant, the venue was 
changed to the Circuit Court of the county of Randolph. At 
the May term, 1855, of the Randolph Circuit Court, the trial 
upon the indictment against the prisoner was had, and the jury 
found him guilty of murder in the first degree. He moved for 
a new trial, which was refused by the court. He also moved in 
arrest of judgment, which motion being overruled, he prayed 










































290 ST. LOUIS. 





State v. Hays. 





for an appeal, and the case is brought to this court for revi- 
sion. 

The counsel for the prisoner have made before this court 
several points upon which they depend for a reversal of the 
judgment ; these points will be noticed in the opinion, though 
not in the order set forth in the brief of the counsel ; yet each 
point will be observed, as our attention and consideration have 
been bestowed with much care upon the whole case. 

The first point of the defendant’s counsel is in regard to the 
empannelling of the petit jury who tried the case. The bill of 
exceptions shows that when the cause was taken up for trial, 
the defendant moved the court to compel the State, by her cir- 
cuit attorney, to make her peremptory challenges to the panel 
before the defendant should be compelled to make his peremp- 
tory challenges, which the court refused to do, and compelled 
the defendant to strike from the panel his peremptory chal- 
lenges, without knowing which of the panel the State would 
strike off, upon her peremptory challenges, making both par- 
ties challenge at the same time, to which opinion the defend- 
ant excepted. The record does not show us how tbis was done. 
There might have been thirty-six jurors present, free from all 
objection. Then the State having four peremptory challenges, 
and the defendant twenty, the remaining twelve would be the 

jury. If so, the defendant has not been deprived of any ad- 
vantage or legal right. He has challenged his twenty, but he 
says he may have challenged some of those who had been chal- 
lenged by the State, and had he known whom the State would 
have challenged, it would have given him the power to have 
challenged others. All this may be so, and still he has lost no 
right or privilege. He had the thirty-six men from whom his 
jury were to be selected. The State could refuse four and he 
twenty. No one of the jurors was put on his panel against 
his right, nor in violation of his right. Suppose the State’s 
four and his twenty were confined, as it is possible they might 
be, to the same twenty men, leaving sixteen behind, why then 
the State has just as much right to complain of having lost her 
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four challenges, because she did not know those whom he would 
challenge, as he has. The first twelve then called will make 
the jury, and the fact that there are sixteen of which to make 
@ jury, instead of twelve, can surely be no deprivation of any 
right or privilege. We do not think this such an error as 
would justify the court in reversing. The prisoner does not 
appear to have been deprived of any legal right. In what or- 
der the parties shall exercise this right, is a matter within the 
discretion of the Circuit Court. The simplest rule upon this 
subject, and one to which there would seem to be no objection, 
is that of requiring the parties to challenge as the jurors are 
called and pronounced qualified, the plaintiff always speaking 
first. This rule, I believe, has been generally practiced ; at least 
as far as my experience upon the Circuit Court extends, I never 
knew it deviated from, and that experience embraces a period 
of eighteen years. But as the rule adopted in this case de- 
prives the prisoner of no legal right, and it does not appear 
that the discretion was exercised oppressively, it forms no 
ground for a reversal. The right of peremptory challenges is 
a right to reject, and not to select a juror. In the case of the 
United States v. Marchant et al., (4 Mason, 160,) Justice 
Story said: ‘The right to challenge for cause is unlimited, 
but the right of peremptory challenges, without cause, is lim- 
ited. What is the right of peremptory challenge but a right to 
exclude from the trial any persons who are disagreeable to the 
party on trial. Suppose the panel to consist of seventy-two 
persons and the challenges to be limited to twenty, all that the 
prisoner can do is to exclude twenty from this list, and it de- 
pends altogether upon the order in which the jurors are called, 
who may be excluded or not. If the prisoner challenge the 
first twenty who are called, the twelve next called from the re- 
maining fifty-two constitute the jury. It is true, if he chooses 
to suffer any person to be sworn before he has exhausted his 
challenges, to that extent he selects his jury; but this is a new 
incident to his right to exclude jurors to a limited extent, and 
not the principal object contemplated by the law.” Mr. Jus- 
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tice Blackstone, in his Commentaries, (4 Black. Com. 353,) 
with his usual perspicacity and accuracy, states the reasons on 
which the right of peremptory challenge is founded. He says: 
‘¢TIn criminal cases, or at least in capital ones, there is, zn 
Jfavorem vitz, allowed to the prisoner an arbitrary and capri- 
cious species of challenge to a certain number of jurors, with- 
out showing any cause at all, which is called a peremptory 
challenge, a provision full of that tenderness and humanity to 
prisoners for which our English lews are justly famous. This 
is grounded on two reasons: 1. As every one must be sensi- 
ble what sudden impressions and unaccountable prejudices we 
are apt to conceive upon the bare looks and gestures of ano- 
ther, and how necessary it is that a prisoner, when put to de- 
fend his life, shall have a good opinion of his jury, the want 
of which might totally disconcert him, the law wills not that he 
should be tried by any one man against whom he has con- 
ceived a prejudice, even without being able to assign a reason 
for his dislike. 2. Because, upon challenge for cause, if the 
reason assigned prove insufficient to set aside the juror, per- 
haps the bare questioning his indifference may sometimes pro- 
voke resentment ; to prevent all ill consequences from which, 
the prisoner is still at liberty, if he pleases, peremptorily to set 
him aside.” Being satisfied, from authority as well as from 
the reason of the case, that the right of peremptory challenge 
was given to exclude rather than to select, and the prisoner 
having exercised that right in this case, we can not see how he 
has been injured or deprived of his legal rights in the mode 
adopted in this case for empannelling the jury. We conclude, 
therefore, that, although the rule, heretofore so long practiced, 
of requiring the parties to challenge as the juror is called up to 
be sworn, after having been qualified to serve and so pronoun- 
ced by the court, the State always to speak first, is the best and 
least objectionable mode, yet a deviation therefrom, without 
showing that in consequence thereof the prisoner has been in- 
jured, will not authorize a reversal. The point, therefore, is 
ruled against the prisoner. 
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I will next examine the fourth point made by the defendant’s 
counsel, passing over the second and third for the present. 
This point is in reference to the appearance and assistance of 
the attorney general at the trial in the Circuit Court. The 
record shows that the attorney general of the state, James B. 
Gardenhire, Esq., assisted the circuit attorney in prosecuting 
the defendant. The question here is not whether the attorney 
general would have the right to conduct a public prosecution 
in a Circuit Court, without an order to that effect from the gov- 
ernor, and against the will of the proper circuit attorney and 
the court. He claims no such right on this record. Here, it 
seems, he assisted in the prosecution at the request of the cir- 
cuit attorney and by permission of the court. Surely, there 
can be no serious objection to this. But the chief point of 
objection to his appearance in this case is, because he refused 
to tell the court and the prisoner’s counsel whether he appeared 
in his official character, merely as attorney general, to assist 
in the prosecution, or whether he was employed and was to re- 
ceive pay for his services as a hired counsel. Now we con- 
sider the attorney general, as a public officer, had a right to 
assist the circuit attorney, when requested by him so to do, 
under leave of the court, whether he had been ordered by the 
governor or not, and that it was not the business of the pris- 
oner nor his counsel to subject him to the inquiry whether he 
appeared as employed counsel or in his official character and 
capacity. If it was improper for him to receive a fee for his 
services, the presumption is that he did not do it, and it was 
not for the prisoner to arraign a public officer upon this charge, 
or to call upon him to purge himself before he was allowed to 
proceed in the prosecution. It was the duty of the court to 
see that the prosecution was conducted regularly and without 
violating any of the rights of the defendant ; but it was no part 
of the prisoner’s rights to require of a public officer, appearing 
in the prosecution, whether he appeared as a public officer, 
without fee, or as employed counsel. In this case, the prose- 
cution was conducted by the proper public officer, aided by the 
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attorney general, with the consent of the court. There is no- 
thing in this point. It must be ruled against the defendant. 
In order properly to weigh the objections set forth in the se- 
cond and third points, that is, as to the rejection of the testi- 
mony in regard to threats made by deceased against the pris- 
oner, and the rejection of the evidence showing that the prisoner 
was advised to abscond in order to save himself from mob vio- 
lence, it will be necessary and proper to state the evidence, 
which I here set forth at large, as appears from the record. 
Charles McNair, sworn as a witness, stated that on the 15th 
day of March, in the year 1854, Etheldred J. Hays was at the 
store of Messrs. Lewis & Co., in the city of Glasgow, in How- 
ard county, Missouri, and that whilst the prisoner was in the 
store, John W. Brown came to the door ; that soon after Brown 
came, Hays went in the direction of the back room of the store, 
being a grocery house of near forty feet in length; that Hays 
came forward with a common ditcher’s spade in his hand, walk- 
ing on it as if for a staff; that when out of the door on the 
pavement or side-walk, Hays stood leaning upon the spade, 
the shovel end being on the pavement and the handle in his 
hand ; that Hays took a position near Brown, who was stand- 
ing near one of the pillars of the door or open end of the 
house, conversing with some one of the persons present; that 
witness saw Hays gradually getting nearer to Brown; an alter- 
cation took place between them; Brown gave back into the 
house, and as he went Hays struck him on the head with the 
spade, knocking him down ; that when Brown fell, he had a pis- 
tol in his right hand. Witness took the pistol out of the hand of 
Brown ; it was a Golt’s revolver, with five shooters ; a six inch 
barrel ; all of the barrels or cavities in the cylinder were load- 
ed with powder and ball, and caps on each of the tubes; the 
pistol not cocked, but the hammer resting on the cylinder, be- 
tween two tubes, from which position witness thinks it could 
not readily have been cocked without using both hands. M. 
Hayden was sitting in the room door, and Davis was in the 
room; could not hear distinctly the words which passed be- 
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tween Hays and Brown at the time the difficulty occurred. 
When Hays came up near to where witness, Brown and others 
were standing, with the spade in his hand, he made some re- 
mark as to the price of spades; witness, at the time Hays was 
inching up towards Brown, saw Brown’s right hand put up to 
his left breast pocket, and at the time thought that Hays stop- 
ped inching nearer to Brown. The pistol now produced looks 
like the same Brown had in his hand when he fell. At the time 
Brown was backing into the store-room, witness could not see 
his face, but could see his hand up to his side breast pocket, 
and saw his clothing move near the pocket, as if Brown were 
attempting to draw a pistol. Witness was a clerk in that store 
at the time. Hay’s wagon was in town that day and partly 
loaded at the store, and had left before the difficulty. Hays 
was a customer at that store, and had been before Messrs. 
Perry & Bartholow sold out to Messrs. Lewis & Co. Witness 
was at the public meeting in Glasgow afterwards, that resolved 
to offer a reward of five hundred dollars for the apprehension 
of Hays, after he went off, when bailed out upon the first com- 
mitment. Witness afterwards paid five dollars of the reward. 
A man by the name of Frazier brought Hays back about a week 
after he left. 

Luke F. Hayden then called, swore that on the 15th day of 
March, A. D. 1854, he was at the store of Lewis & Co., in 
Glasgow, at the time of the difficulty between Hays and Brown. 
Witness was sitting in a chair near the door; Hays was at the 
store when Brown came ; Hays came out with the spade, and 
standing near Brown, kept gradually inching up to Brown. 
Something was said by one or both of them; thinks Hays gave 
Brown a slight push with his elbow before he struck him. 
Brown was retreating into the store at the time Hays struck 
him with the spade ; can not say which, Brown or Hays, spoke 
the first word at the time of the difficulty ; thinks he could 
have seen Brown if he had drawn a pistol to shoot Hays before 
he was struck, with the spade. Soon after the blow was struck, 
Hays had his pocket knife out in front of the store door, talk- 
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ing boisterously ; said he would like to have another chance at 
Brown. Before the blow was struck, witness could see both 
parties ; saw Hays look at Brown sidewise, and thinks he saw 
Brown look at Hays at or just before the time of the affray ; 
thinks Brown was standing with his arms folded across his 
breast, talking with witness about planting hedges; did not ex- 
pect any difficulty until he saw the push ; thinks he heard Hays 
make some remark about being pushed by Brown; did not hear 
Hays ask the bystanders if they did not see Brown draw a pis- 
tol on him when he had his knife out before the door. After- 
wards and while Hays was at the same place, and before he 
was arrested, heard him say it was strange no one saw Brown 
draw his pistol on him. Witness and two others first became 
responsible for the reward of five hundred dollars offered at 
Glasgow for the apprehension of Hays. Hays was first com- 
mitted by Esquire F. W. Diggs, then bailed out before the 
death of Brown, and afterwards the meeting was held in Glas- 
gow. Witness did not sign a call for a public meeting in Glas- 
gow to censure Judge Hill for bailing Hays out, and never was 
at such meeting ; thinks it was not held. 

C. H. Green being sworn, says he was at the place of the 
difficulty between Hays and Brown on the 15th of March, A. 
D. 1854; he came up and sat on a box or barrel out before the 
store door, just before Hays struck Brown with the spade: he 
heard Hays say ‘‘ don’t push me;” did not hear Brown say 
any thing. Does not think Hays looked Brown square in the 
face. Did not see Brown attempt to do any thing before the 
stroke was made by Hays. Hays was rather between him and 
Brown, and he could not have seen any attempt of Brown to 
draw his pistol. When the stroke was given by Hays, and 
Brown fell, witness went into theroom. McNair was trying to 
get the pistol out of the hand of Brown, which he did, and then 
set Brown up ina chair. Brown was backing into the house 
at the time Hays was trying to strike. When Brown received 
the blow in the head, he'rather fell over a chair. When the 
parties came out before the door and before the difficulty, Hays 
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was leaning against one of the posts of the door, and he did 
not see Hays inching towards or close to Brown; believes he 
did not pay any thing towards the apprehension of Hays. No 
handbills were printed at the Times office, in Glasgow, offering 
a reward for Hays. Believes there were some handbills printed 
at Brunswick, offering five hundred dollars reward for the ap- 
prehension of Hays. Thinks Mr. Bartholow telegraphed up 
there and had them printed ; saw one of the handbills at Keytes- 
ville afterwards ; it had his name to it, proposing that he and 
sixty others would pay the reward; he never signed it, but af- 
ter he saw it, he did not repudiate it as his act, but was will- 
ing it should stand, as Mr. Bartholow was the agent of Glas- 
gow in that affair. Witness did not sign a call for a public 
meeting in Glasgow to express public opinion as to Hays’ being 
bailed out. 

D. C. Robbins swore that he was a clerk or salesman in the 
store of Lewis & Co. at the time of the difficulty between Hays 
and Brown; that at the time Brown came to the door, he (wit- 
ness) was talking with Hays down towards the other end of the 
counter, about twenty feet from the door or entrance at which 
Brown came in view of them. When Brown first came to the 
door, Hays said ‘‘ boo !”? throwing his hands forward and look- 
ing towards Brown ; can not say whether Brown saw Hays or 
not; if seen at all, Brown did not notice the action of Hays. 
Hays afterwards took up the spade and walked out to the front 
door ; sometime afterwards heard Hays remark, ‘‘ do you push 
me, you damned rascal??? ‘‘ No; you pushed me,” was the 
reply of Brown. Then heard some noise, and Brown fell ; 
could not see the parties at the time. At the time Hays walked 
forward, with the spade, he made a remark about the price of 
the spade; but does not know that Hays bought any spade 
there that day. Witness thinks Hays was fifteen or twenty 
feet from Brown at the time Brown first came up, when Hays 
made the first noise at him. At the time of the conversation 
and the striking, witness was about thirty-five feet from the 
parties, in the back part of the house. Says Hays had been 
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drinking, and had free access to the whisky barrel in the back 
part of the house; does not know that when Hays said ‘*‘ boo !” 
he was looking at or meant it for Brown; but he was looking 
that way. 

M. Cunningham was sworn, and stated that he came up to 
the spot just as the stroke was made by Hays with the spade 
on the head of Brown ; did not see what occurred between the 
parties before the blow; did not see any pistol in Brown’s 
hands ; but heard Hays afterwards ask if none of the crowd 
saw Brown draw his pistol on him. Hays took ont his pocket 
knife and cavorted about the door, saying that he would like 
to have another chance at him, and by‘accident or otherwise 
cut his finger with his knife. 

Mr. Kivitt sworn, says: that he was at the store of Lewis & 
Co. at the time of the affray between Hays and Brown; had 
not been there long when Hays said to Brown, ‘‘ you pushed 
me.” Brown said, ‘‘ you pushed me.” Hays said, ‘‘ I don’t 
allow you to speak to me.” Brown then commenced backing 
into the store, put his hand in his breast pocket, and taking it 
out, looked down like he was searching in his bosom for some- 
thing, and about this time, Hays, stepping briskly forward, 
struck Brown with the spade the fatal blow on the head. Wit- 
ness feels certain that at the time Hays struck Brown there was 
no pistol in Brown’s hand. Witness resides in Howard county, 
about thirty-five miles from Huntsville; was not summoned 
till the morning of the day before the one on which he was 
sworn as a witness in this cause; conversed with Mr. Bibb 
about the matter last week. When Hays and Brown spoke to 
each other, as above stated, they spoke in a loud voice. When 
Hays commenced raising his spade, Brown was retreating and 
trying to get something from his pocket, as if trying to draw 
‘his pistol at the time of the stroke ; witness was outside of the 
house, and square out in front of the door. 

Dr. J. P. Vaughan swore that he was called to see Brown on 
the day soon after he was struck by Hays. It was the 15th day 
of March, 1854; the wound was on the left side of the head, 
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just above the forehead, and the skull was badly broken. 
Brown was able to speak for about two days after he received 
the wound. He died about one o’clock on the morning of the 
19th day of March, 1854; and he has no doubt he died of the 
wound. When Brown became speechless, seven or eight physi- 
cians were cal'ed in and consulted. Brown was then ¢repanned, 
and the skull was found to be broken and fragments of the in- 
ner table or facing were driven into the brain; one piece, 
nearly as large as a quarter of a dollar, was driven edgewise 
down into the brain. 

Dr. Rucker swore he arrived at the place of difficulty soon 
after the occurrence ; saw Hays out before the store door much 
excited ; had drawn his pocket knife and was showing it, and 
said he had sharpened it on purpose. When Brown came out 
of the room, under the care of W. J. Stratton and others, 
Hays stepped towards him, as if he desired to get at him, upon 
which Stratton raised his stick and said he would protect Brown. 
Saw Hays at Diggs’ office at the trial; he was much excited 
and said if that stroke did not kill Brown, he would have ano- 
ther chance at him. Hays said it was just as he wanted ‘it ; 
also asked the crowd, ‘‘ did you not see the pistol when he 
drew it on me??? Hays was caught and tied, and so taken to 
the office of Diggs for trial; can not give an opinion as to 
whether Hays was intoxicated on that occasion. 

A. Boulware sworn: says he was in Glasgow at the time of 
the difficulty between Hays and Brown; saw some one out of 
doors taking the spade from Hays, who was making much 
noise out of doors; saw him have his pocket knife out and 
open; he said it was as sharp as a razor; told the witness 
he had sharpened it for that purpose, then told witness about 
getting the spade, showed him how he had walked out with it, 
and said, if one lick would not do, two might, and that if 
Brown had been six inches closer, he would have split his head, 
and that it was damned strange no one saw the pistol; that 
Brown had drawn it on him, and that it was cocked. 

Mr. Rose sworn, says: on the Monday after Hays was sent 
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to jail at Fayette, he was at the jail and Hays said he was 
giad that Brown was not so badly hurt as they had supposed ; 
that if he got well he could have another lick at him. This 
was early the next morning after Hays was committed, and the 
news, as to Brown’s condition, had been brought in the night 
by a stage driver. Can’t tell why he went to the jail. Wit- 
ness was one of the guards who helped to take Hays to jail. 
Witness was one of the men who went to meet Hays when Fra- 
zier was bringing him back from Sullivan county; that the 
crowd said unless Hays went through Glasgow, he would -be 
murdered, and witness told Hays so, and Hays was taken 
through Glasgow. The company from Glasgow, who went out 
to meet Hays, was composed of about ten or twelve men. The 
company met Frazier with Hays east of the Grand Chariton, 
near the edge of the prairie. It was at the old town of Chari- 
ton that they held the consultation about going through Glas- 
gow. There were no relations of Hays living near the road 
leading past Monticello to Fayette, and he had a relation re- 
siding on the one through Glasgow from Chariton; that Hays 
had many relations between Keytesville and Chariton. They 
feared a rescue, and met Frazier to aid in guarding prisoner. 

Jas. G. Williams being sworn, says: on the day of the af- 
fray between Hays and Brown, he saw Hays before the affair 
happened ; they were standing on or near the corner of Chiles’ 
old stand; that whilst there, Brown came down the cross 
street, passing on over to Barton’s old stand or corner; that 
when Hays saw Brown, he remarked that whenever he saw that 
thing, it put the devil in him as big as a ground-hog, and that 
he could make a better fight than was ever made in that town. 
Witness heard Hays say at the trial before Diggs, on the day 
of the difficulty, that it was very strange no one saw Brown 
draw his pistol, and this he repeated several times, and also 
said it was cocked. 

Elijah Warden says he was at the speaking at Glasgow in 
July, 1858; knew there were some words between Hays and 
Brown on that occasion, but does not recollect the particulars. 
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Witness heard Hays say a few days before the difficulty that he 
had some money stolen from him, and that he had to pay five 
or six hundred dollars over it, and that he could wade in his 
heart’s blood ; that Hays was drinking and much excited, and 
that when drinking, he is more excited than other men: he has 
known Hays about thirty-five years. 

Henry Ford, sworn: says he saw Hays at the speaking at 
Glasgow in 1853 ; heard him talking about Brown, but heard 
him make on that day no particular threats ; afterwards, in a 
conversation with Hays, heard him say a great deal about 
Brown. One thing he recollects: Hays said he could kill 
Brown like a sheep-killing dog ; that he was abusing peddlers ; 
and said he would take his little shot-gun and his boy and 
stand guard around his premises to keep the peddlers away. 
Witness heard that Brown had been a book peddler. 

Boyd McCrary says he was at the political speaking when it 
commenced; saw Hays and Brown standing close to each other 
looking each other in the face. Hays afterwards turned off 
and said he never would be satisfied till he killed Brown, Har- 
vey and Markland; can not say that Hays was drunk on that 
occasion ; thinks this occurred before the speaking commenced. 
As Hays turned off, he said something about money being sto- 
len, or having to pay some money, which the witness did not 
hear distinctly, to which Brown repiied it was a damned infer- 
nal lie. Don’t recollect that Perry Wood and others had to 
take Hays away from the place of speaking because he was 
drunk. 

Mr. Wagoner sworn: says he was standing on the corner of 
the street with Williams and Hays, in Glasgow, on the morning 
of the day the difficulty occurred, and Brown passed along the 
street in view of them; when, on seeing him, Hays remarked 
that when he saw that man it made his blood boil. 

John Hayden sworn : says he was at the public speaking in 
Glasgow in July, 1853; saw Hays and Brown there ; Hays 
was talking rough about some one; said he would hurt sonie- 
body, but mentioned no one’s name; thinks Hays, at the time 
20—voL, XXIII. 
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he was talking, was within some ten or fifteen feet of Brown; 
and heard him say also that before he left town he would hurt 
somebody or they should hurt him. At that time, Hays had 
out his pocket knife, which he put up soon after. At that time 
Hays was under the influence of liquor, more or less, and was 
highly excited from liquor or passion, or both. 

Prior Fristoe sworn: says sometime before the difficulty, he 
being in Glasgow and starting home, when he came near the 
garden of Brown, where Brown was at work, burying cions, 
then he discovered in the road the prisoner, down off of his 
horse, and David Hays and one or two others sitting on their 
horses. The prisoner was abusing Brown; said to him that he 
had stolen his money, and if he would come over the fence he 
would thrash the life out of him; this was the fall before the 
difficulty between Hays and Brown. Hays said then he would 
have satisfaction, and also heard Brown tell David Hays to put 
up his pistol, who replied to Brown he would not. 

Tilly Emmerson sworn: says he saw Hays at the garden of 
Brown as he was on his way passing out of Glasgow home- 
ward, in the fall before the difficulty. Heard either Hays or 
David Hays, the son of the prisoner, offer Brown fifty dollars 
if he would come over the fence out of the garden, and that 
Brown said he would not. At the request of the witness, Hays 
and his company started on homeward; started to go back, 
but again went on. Hays was drunk, and some of the party 
drank some whisky at or near the bridge on the road towards: 
Ben. Lewis’. They also ran a horse race on the public high- 
way, before they got up to Ben. Lewis’. 

Benjamin Frazier sworn: says in March, 1854, learning in 
Milan, Sullivan county, that a reward had been offered for 
Hays, and that he was seen in that county, he and two others 
went in pursuit of Hays. When he found Hays, he was riding 
in a brisk pace along the big road towards Howard county, on 
@ white horse, alone, on a high ridge prairie, where he could be 
seen for near a mile; that when he met Hays, he asked if Hays 
was his name? Hays replied it was not ; he holding his cocked 
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pistol in his hand, told Hays he was a damned liar, and to stand 
still or he would shoot him. Hays then told him his name was 
Hays and that he was going back. Witness then told him to 
sit still and not attempt to put his hand in his pocket or sad- 
dlebags or he would shoot him; Hays told him he was not 
armed. When the comrades of witness came up, witness di- 
rected them to examine Hays for arms, and they did so, finding 
only a small pocket knife and a bottle of whisky. Witness did 
not telegraph from Brunswick to Glasgow that he had caught, 
and was on the road with, Hays. Was met by a company of 
ten or twelve men in the night, between Keytesville and old 
Chariton, and at old Chariton was informed by the company 
that unless he took Hays through Glasgow he would be taken 
from him and killed ; did so, and was treated well in Glasgow, 
and furnished a hack to take Hays on to Fayette; next morn- 
ing returned to Glasgow, and Messrs. Hayden and Green paid 
him the reward of five hundred dollars. 

Here the evidence in chief for the State was closed, and the 
defendant called as a witness one Joseph Davis, who said, that 
when Hays was in the store at time of the difficulty, Brown 
came up to the door, and Hays, when he saw him, said ‘‘ boo !” 
at him, throwing his hands forward. Then Hays went to the 
farther end of the store, took up a spade and made a remark 
about spades, and walking out of the front door, took his stand 
on the pavement near Brown, who was standing in the door ; 
then kept gradually getting nearer to Brown; gave him a hunch 
or push, and, at the same time, exclaimed, ‘‘ don’t push me!” 
and Brown, stepping back, drew his pistol, and was holding it 
in both hands as if trying to cock it, at the time, Hays ad- 
vancing, struck him with the spade, with both hands—the muz- 
zle of the pistol being in the direction of Hays. At the time 
he struck Brown, witness was out on the pavement in front of 
the door ; stepped to one side at the time the pistol was drawn, 
and was expecting a difficulty from the looks of Hays. Wit- 
ness was a clerk in the store of Messrs. Lewis & Co. at that 
time. Has resided in Glasgow eight or nine years ; is about 
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twenty-one years old now. Does not recollect ever telling 
Robbins that he did not see the pistol drawn. Robbins asked 
him some questions about the affair on the morning after it oc- 
curred, but witness has no recollection as to what passed be- 
tween him and Robbins on that subject. The partner of Mr. 
Dameron, now in Glasgow, is J. C. Mason; does not recol- 
lect of telling Mason he did not see the pistol. Had a con- 
versation with Mason last Sunday night ; has no doubt about 
having seen Brown draw the pistol as stated. 

Mr. Metcalf was then sworn, who stated that when he (the 
prisoner) and David Hays were coming out of Glasgow, at the 
time mentioned by Fristoe, the horse the prisoner was riding 
stumbled, and Brown, who was in his garden, near the place, 
said, ‘‘ heads up! there goes old Dred Hays ;” upon which an 
altercation commenced between Brown and the prisoner. There 
was no pistol drawn by any one present. There was another 
man in the garden ; did not know who he was. They appeared 
to be setting out young fruit trees. Witness saw no one riding 
around the house of Brown at the time they were stopped in 
the road. The prisoner got off his horse, walked up the road 
quarreling with Brown. Saw no one drink liquor before they 
got to the bridge or at the bridge, out in the road towards Ben. 
Lewis’ ; nor was there any horse race run in the road by any 
of the company before they got to Ben. Lewis’; but hada 
race on the hill. The prisoner fell off his horse before they 
got home, three times, from drunkenness ; and that prisoner 
was much intoxicated. 

David Hays sworn: said he was with his father and Metcalf 
at the time of the quarrel at the garden of Brown; that his 
father was very much intoxicated, and that he tried to get him 
to go along; that they were starting out of town and the horse 
his father was riding stumbled, whereupon Brown, who was 
in his garden, not far off, said, ‘‘ there goes old drunk Hays,” 
or words to that effect, which being heard by his father, the 
prisoner, he stopped and got off his horse, and his father and 
Brown then went to quarreling ; that the witness had with him 
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an empty pistol that he had got mended that day at the shop 
for his brother, but he did not draw the pistol while at the gar- 
den of Brown; that a drunken man, by the name of Gibson, 
went back to Glasgow after liquor from near the bridge to- 
wards Ben. Lewis’, and that when Gibson overtook them out on 
the road to Ben. Lewis’, he ran his horse up behind them and 
bantering his father for a race, they two started, galloping 
their horses along the road till his father fell from his horse ; 
that he was with his father in Glasgow on the day of the diffi- 
culty, and he was driving his father’s wagon, which had been 
taken there for groceries ; that while on his horse to start home 
with the wagon, and standing before the store door of Lewis & 
Co., Brown came down the street, and stopping on the pave- 
ment, opposite the witness, looked him sternly in the face, 
which was very unusual for Brown to do ; that at that time his 
father was in the store, and witness was waiting for him ; that 
his father was at that time much intoxicated with liquor. Wit- 
ness was in Glasgow at the speaking in July, 1853 ; his father 
was much intoxicated on the day of the speaking. 

Joel Hume was sworn, and stated that he was at the speak- 
ing in July, 1853, at Glasgow, and that prisoner, on that day, 
was drunk, and acted as a madman; does not believe that 
Hays knew what he was doing on that day. (Here the witness 
spoke of a very indecent act done by Hays, which it is not 
proper nor important to relate.) Saw Hays in the morning of 
the speaking, and then saw he was much intoxicated, and then 
told him he had liquor enough. Witness has lived a neighbor to 
Hays for many years ; never saw him fall from drunkenness, 
but has often seen him acting as a crazy man. 

John Page sworn: stated that he was at Glasgow on the day 
mentioned by witnesses, Emerson and Fristoe. Hays, Metcalf, 
and David Hays overtook the witness about Monticello, and 
prisoner fell off his horse about the new house of William 
Hereford, before they got home ; thinks Metcalf and others of 
the company drank some whisky before they got to the house 
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of prisoner ; there was liquor in the crowd. Hays fell off his 
horse again going through his owa bars. 

Here the principal evidence closed. 

The prosecution then called Chas. McNair, who swore that 
he had no distinct recollection as to the position occupied by © 
the witness, Jo. Davis, and others, at the time the fatal. blow 
was struck; but the last place he saw Davis was in the store 
behind the counter, near a small desk. 

Mr. Kevitt re-examined: said when he went into the store 
of Lewis & Co. a few minutes before the difficulty, Davis was 
in the store behind the counter, some distance down the room, 
towards the back part of it; but witness went out of the room 
@ minute or two before the affray; was talking to Arnick and 
others there, and there was time for Davis to have gone out, 
but did not see him out on the side-walk or about it. 

Mr. Cunningham sworn : says about the time of the difficulty, 
he saw Davis run down the pavement or side-walk, and go into 
the second door below, on the same side of the street, as if he 
were alarmed. 

D. C. Robbins being again called, says about one hour after 
the difficulty, he asked Jo. Davis if he saw the pistol ; he said 
he did not. In a short time thereafter, Dr. J. P. Vaughan hav- 
ing told him that Davis had been telling it two ways, he again 
asked Davis the same question, telling him what Vaughan had 
said, and Davis then told him that when the difficulty occurred, 
he was so scared that he did not know what he saw. On cross- 
examination, witness says he does not know why he asked Davis 
the question about the pistol. 

Here the prosecution again closed the evidence. Witnesses 
were then called, who testified to the good character both of 
Davis and Robbins. 

Before the defendant closed his testimony, he offered to prove 
that Brown, before the day of the fatal affray with Hays, had 
threatened to shoot Hays, of which Hays had been informed 
before the difficulty. All of which being objected to by the 
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prosecution, the court sustained the objection, and refused to 
permit said evidence to be given to the jury; to which opinion 
the defendant excepted. The defendant then offered to prove 
that at the time he left the county of Howard, after being bail- 
ed out upon the first commitment, he was advised to do so for 
a short time, until the excitement was over; and that he was 
also advised that his life would be in danger from mob violence 
unless he kept out of the way. 

The second point is in relation to the threats of Brown 
against the defendant. On this subject, the record is very 
short, and is as follows : ‘*‘ Defendant then offered to prove that 
Brown, before the day of the fatal affray with Hays, had 
threatened to shoot Hays, of which Hays had been informed 
before the difficulty.”? In a case where threats of the deceased 
might be used in evidence, this statement would not be consi- 
dered sufficient to warrant the admission. It is not stated here 
when the threats were made: whether they were of long stand- 
ing or of recent existence; for aught that appears, they may 
have been made months, perhaps years, before, and they may 
have come to the knowledge of Hays months before, or they 
may have been very recent. From the record, we can not tell 
when the threats were made ; whether they were old or recent, 
or when Hays was first informed of their existence. This might 
be a sufficient answer to this point, but I will notice it yet fur- 
ther. Here the fact of killing, with all the circumstances, has 
been clearly proved. Hays, the defendant, has been proved to 
have manifested a most bitter and revengeful feeling towards 
his victim; he says to one of the witnesses ‘‘ that he never 
would be satisfied until he killed Brown, Harvey and Mark- 
land ;” to another, on the same day on which he inflicted the 
fatal blow, ‘* that whenever he saw ¢hat thing (Brown) it put 
the devil in him as big as a ground-hog ;”? and to a third, on 
the same day of the affray on which Brown received his death- 
blow, Hays said, on seeing Brown passing along the street, 
‘¢ that when he saw that man, it made his blood boil.”? With 
this feeling of a heart festering with rancorous hatred towards 
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Brown, Hays saw Brown standing at the door of a store in 
which Hays was, and he immediately, on seeing Brown, threw 
up his hands towards him; with an exclamation ; the clerks in 
the store observed it. He then walked back towards the rear of 
the store-room, some thirty or forty feet long, and that dis- 
tance from Brown, picked up a spade, and walked with it out 
to the front of the store, and stood on the pavement with the 
spade in hishand. He began gradually to approach his victim, 
(as the witnesses describe him, znching up éowards Brown, ) 
and at length nudged him with his elbow, exclaiming at the same 
time, ‘* do you push me, you damned rascal ?”? Brown replied, 
“*no; you pushed me ;”? then Hays struck Brown with the spade, 
breaking his skull and causing his death in afew days. Brown 
had a pistol in his hand when he fell ; and one witness says he 
saw the pistol in the hands of Brown, pointing towards Hays, 
before Hays struck him. But other witnesses—three or four— 
did not see any pistol; and some of the witnesses—two or 
three—are certain that Brown had not a pistol drawn when 
Hays struck him. He was talking with one of the witnesses 
about planting hedges, with his arms folded across his breast, 
when Hays pushed him. There can not be a rational doubt in 
the mind of any one acquainted with criminal law and con- 
versant with its administration, that the facts in proof in this 
case, make the homicide of Brown by Hays murder in the first 
degree. Here is malice plainly and expressly proved ; here, 
the weapon is a dangerous one ; here, the blow is given with- 
out even an insulting word—not the slightest provocation ; 
here, the prisoner voluntarily seeks the opportunity ; he takes 
a dangerous instrument in his hand and walks some thirty or 
forty feet towards the deceased; then, with sly and stealthy 
motion, zxching up towards his victim, he pushes him, and as 
his victim is retreating, or giving back into the house, he strikes 
the fatal blow, and thus takes his life. Upon such a transaction 
as this, what good to the prisoner would proof of previous 
threats against him by the deceased have produced? Could 
they have changed the facts? Could they have altered the 
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routine of events in their melancholy detail? Or would such 
threats have altered the law? Surely not. The proof of threats 
made by Brown against Hays, under the circumstances of the 
killing in this case, as they are set forth in the bill of excep- 
tions, would, in my opinion, have been against the prisoner. It 
was his duty, if he had known or heard of such threats, to 
avoid his enemy rather than to have sought him and killed him. 
Now had Brown attacked Hays, or made efforts to take the ad- 
vantage of him in a personal difficulty, in such a manner as to 
cause Hays to believe there was reasonable ground to suppose 
that Brown meant to do him some great bodily harm, and Hays 
had, to prevent this, killed Brown, then the proof of previous 
threats by Brown against Hays would have been proper and 
highly important testimony, if recently made and known to 
Hays. But such is not the case here. Brown is attacked by 
Hays and is slain; he does not seek the attack, nor does he 
attempt to defend himself until he sees the instrument of death 
in Hays’ hand raised to take his life. Previous threats are but 
words, and words are no justification, nor mitigation of mur- 
der.) ‘* Words of reproach, how grievous soever, are not a pro- 
vocation sufficient to free the party killing from the guilt of 
murder ; nor are indecent, provoking actions, or gestures ex- 
pressive of contempt or reproach, without an assault upon the 
person.”? ‘* And it ought to be remembered that in all other cases 
of homicide, upon slight provocation, if it may be reasonably 
collected from the weapon made use of, or from any other cir- 
cumstance, that the party intended to kill or to do some great 
bodily harm, such homicide will be murder. The mischief 
done is irreparable, and the outrage is considered as flowing 
rather from brutal rage or diabolical malignity than from hu- 
man frailty; and it is to human frailty, and to that alone, the 
law. indulgeth in every case of felonious homicide.” ‘* But in 
these, and, indeed, in every other case of homicide, upon pro- 
vocation, how great soever it be, if there is sufficient time for 
passion to subside, and for reason to interpose, such homicide 
will be murder.” ‘‘ For, let it be observed, that in all possible 
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cases, deliberate homicide, upon a principle of revenge, is mur- 
der. No man, under the protection of the law, is to be the 
avenger of his ownwrongs.” ‘‘ For he that deliberately seek- 
eth the blood of another upon a private quarrel, acteth in defi- 
ance of all laws, human and divine, whatever his motive may 
be.”? (Sir Michael Foster’s Discourse II of Homicide, ch. 5.) 

There are cases in which the threats of the deceased party have 
been given in evidence ; also cases in which such threats have 
been rejected. But in all such cases, where the threats have 
been admitted for the defence, they were recent or continued 
down, so as to become very nearly coeval with the killing, and 
were brought home to the knowledge of the party slaying. 
Meade’s case is one of those where the threats were admitted 
in evidence. (1 Lewin’s C. C. 184, cited in Roscoe’s Crim. 
Ev. 772, 5th ed., 1854.) In Meade’s case, the boatmen, of 
whom Law, the deceased, seems to have been one, attacked 
Meade, ducked him, and were in the act of throwing him into 
the sea, when he was rescued by the police. As Meade was 
going away, the boatmen threatened him that they would come 
at night and pull his house down. In the middle of the night, 
Law and a great number of persons came about Meade’s house 
singing songs of menace, and using violent language. Meade, 
under an apprehension, as he alledged, that his life and prop- 
erty were in danger, fired a pistol, by which Law, one of the 
party, was killed. Holroyd, J., among other things, said to 
the jury, ‘If you are of opinion that Meade was really at- 
tacked, and that Law and his party were on the point of break- 
ing into the house, or likely to do so, and execute the threat of 
the day before, he was, perhaps, justified in firing as he did.” 
How widely different from this is the case now under our con- 
sideration. Meade had been rescued from the hands of a mob, 
and saved from being drowned. When he was going away, 
they threatened to pull his house down that night ; the mob as- 
sembled at night around his house, menacing and using violent 
language. Now the acts of the mob and the threats of the mob 
the day before, were proper evidence to explain their intentions 
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the following night. The intentions of Law and his party were 
important matters. Were they likely to break into the house, or 
likely to execute their threats of the previous day? If so, then 
the shooting by Meade was justifiable. Their present conduct 
was properly to be understood from their past, and from their 
threats on the day previous. But suppose Meade had four or 
five days afterward shot Law and killed him. Is it pretended 
that he could give in evidence the threats of the mob when he 
was rescued by the police? Surely not. How, then, can 
Hays, who voluntarily and maliciously seeks the life of his vic- 
tim, expect to justify or palliate his act, by giving evidence that 
his victim had before threatened to shoot him—threats, from 
all that appears to the contrary by the record, of long stand- 
ing. 

In Rector’s case, (19 Wend. 569, ) the counsel for the pris- 
oner offered to prove that the house of the prisoner had been 
attacked on Saturday night, a week previous to the transaction 
in which Robert Shepherd was killed by the prisoner, by seve- 
ral persons, and broken into, and the inmates very badly abus- 
ed, and that they threatened to return some other night, soon 
after, and break in again, if they were not admitted. The 
counsel avowed that this proof was offered to show that the 
prisoner had reason to apprehend violence upon his house 
at the time that the deceased and his companions came there, 
and that was his reason for using so much force as he did. It 
had been before proved, by a witness for the prisoner, that of 
those whom they had admitted as guests at the house of the 
prisoner, some were rioters. This testimony was rejected by 
the court. In the Supreme Court, Justice Cowen, after com- 
menting on Meade’s case, says: ‘* The case at bar presents 
the same circumstance of alarm one step more remote—the as- 
sailants not being identified with the previous rioters. That, per 
se, however, would not so absolutely remove apprehension that 
the killing could not be referred to it. The jury might have 
laid no stress upon the circumstance, but I think it should have 
been received, because we can not say they would not. The 
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lightness of a relevant circumstance is no argument for with- 
holding it from the jury. In the prosecution of a crime so es- 
sentially the creature of intent as murder, every thing perti- 
nent should be submitted to the jury upon which they may infer 
an absence of malice.”? Brownson, J., said: ‘‘1t is impor- 
tant here to notice, with accuracy, what facts the prisoner pro- 
posed to prove, and the purpose for which the evidence was 
offered. The bill of exceptions states that an offer was made 
in the course of the trial to prove that the house of the prisoner 
hed been attacked on Saturday night previous to the transac- 
tion in question, by several persons, and broken into, and the 
inmates badly abused, and that they then threatened to return 
some other night, soon after, and break in again, if they were 
not admitted. This was the offer. The purpose for which it 
was made, as stated in the bill of exceptions, was to show that 
the prisoner had reason to apprehend violence upon his house 
at the time that the deceased and his companions came there, 
and that was the reason for using so much force as he did.” 
The judge then said: ‘* We are referred to Meade’s case. 
There are some very important points of difference between 
that case and the one at bar.”” After commenting on the facts 
of Meade’s case at some length, he continues: ‘‘In the case at 
bar, the pretended attack was not made the very next night af- 
ter the threats of the rioters—a whole week had intervened. 
The attack was not made by a great number of persons. There 
were only three young men, and the knocking or kicking at the 
door for admittance was probably nothing more than the pris- 
oner had been accustomed to hear, without any apprehension 
for the safety of his person or property. But what is very 
material, there was no offer to prove that either of the three 
young men was of the party which had committed the riot, or 
had any connection or acquaintance whatever with the rioters. 
Nor was there any offer to show that the prisoner supposed or 
believed, or had any reason to suspect or believe, that either. of 
these three men had any thing to do with the previous disturb- 
ance or the threatened assault on his house. There was no 
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suggestion that either the rioters or the young men were stran- 
gers to the prisoners. So far as the offer goes, he may have 
known very well that the deceased and his companions had no- 
thing to do with the previous disturbance. Surely, there is no- 
thing in Meade’s case to warrant the admission of such evi- 
dence as the prisoner proposed to give. Had the evidence been 
received, it would have furnished no just ground for the infer- 
ence that the previous riot was at all in the mind of the pris- 
oner at the time he made the attack. It was a mere after- 
thought—an attempt to get up and distract the minds of the 
jury with a collateral question, foreign to the point in issue.” 
After some further comments, the judge said: ‘‘It seems im- 
possible to maintain that the evidence was admissible. The 
facts, if proved, would not furnish even a colorable pretence 
for the attack on the deceased. Although it is never necessa- 
ry that the evidence offered should be conclusive, it is always 
essential that it should have a direct tendency to establish the 
point in controversy. A different rule would lead to the most 
mischievous consequences in the trial by jury.”? Nelson, chief 
justice, said: ‘‘If I had been sitting upon the trial, I would 
have admitted the evidence, though I can not but see, looking 
at the whole evidence, that it could not possibly have had much, 
if any, influence upon the minds of the jury. If the new trial 
turned upon it, I might hesitate before granting it.”? A new 
trial was granted, but not upon this point—principally on ano- 
ther and different ground. In these cases, it will be observed 
that the prisoners, Meade and Rector, did not seek the persons 
killed. They were each in his own house—the mob came 
to them. They were at home. They manifested no design nor 
disposition to bring on the attack. Such is not Hays’ conduct. 
He saw Brown at the front of the store, and he prepared him- 
self for taking his life. He does not even pretend that he was 
apprehensive of an attack from Brown. He does not avow, as 
Rector’s counsel did, that he was apprehensive of an attack, 
and therefore used the weapon and the force he did for the pur- 
pose of defending himself. I have not a shadow of doubt that 
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such evidence would have been rejected by the court in which 
Meade and Rector were respectively tried, without hesitation. 
In the case of Monroe v. State of Georgia, the facts were 
widely different from the facts in this case. There, the threats 
against the life of Monroe, coupled with the acts of Macon, 
were brought down to the time of killing. The deceased, at his 
death, was armed with a yauger and two pistols : he had been 
watching and seeking the opportunity to kill Monroe. He had 
created such a dread of losing life in Monroe’s mind, that, al- 
though a physician, he was compelled to practice his profes- 
sion by visiting his patients in the night time. Here, the 
threats by Macon against Monroe, and the acts of Macon of one 
continued hostile series down to the death, were important evi- 
dence to explain the killing on the part of Monroe. (5 Ga. 85, 
135, 136.) In the case from Georgia, Meade’s case and Rec- 
tor’s case are quoted and relied on as authority. This kind of 
evidence is permitted by the court in Georgia, to show the rea- 
sonableness of the defendant’s fears. In the case from Geor- 
gia, the testimony proved a continued series of threats, ac- 
companied by acts of violence from the deceased towards the 
prisoner, commencing some months previously, and coming 
down to the time of killing, and all showing a determination on 
the part of the deceased to take the life of Monroe before the 
next ensuing term of one of the courts of the county where the 
transaction happened. I repeat that the case et bar differs 
widely from the case of Monroe, just cited from 5 Georgia. 
The evidence, in criminal and civil cases, depends upon the 
same rules. There is no difference ; what may be received in 
the one case may be received in the other, and what is rejected 
in one ought to be rejected in the other. A fact may be es- 
tablished by the same evidence, whether it is to be followed by 
@ criminal or civil consequence. (Russell on Crimes, book 6, 
ch. 1, p. 726.) What is done in the heat of blood the law at- 
tributes to the infirmity of human nature, and extenuates ; what 
is done after time for reflection proceeds from the wickedness 
of the heart, is revenge, and aggravates the deed. This is the 
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law in civil cases, and evidence is admitted in pursuance there- 
of. (19 John. 319; 1 Mass. 12; 10 Conn. 459; 1 Bibb, 
428; 3 Blackf. 219; 1 Bald. 58; 8 Har. & Johns. 162; 9 
Mo. 527; 17 Mo. 544, 5387.) 

The bill of exceptions in this case does not make the evi- 
dence of the threats even a pretence for the conduct of Hays. 
There is not the slightest ground to suppose he was laboring 
under any apprehensions of an attack from his victim. View 
the whole transaction with an impartial eye, and it becomes im- 
possible to divest onesself of the strong impression that Hays 
maliciously and revengefully sought this controversy ; prepar- 
ed for it: he said he had sharpened his knife at home for the 
very purpose: he was anxious to have another blow at his vic- 
tim. Can any one suppose that Hays had any apprehensions, 
any dread of an attack upon him by Brown? I imagine not. 
Why, then, offer this evidence of a loose; threat, without any 
date? It was a mere after-thought, got up to distract the jury 
with a collateral matter utterly foreign to the issue on trial, and 
was properly rejected. 

The third point made by the counsel for the defendant is, 
that ‘‘ the defendant ought to have been allowed to prove that 
he was advised to abscond, to rebut the presumption of guilt 
from his flight. His flight was given in evidence to raise that 
presumption against him, and he ought to be allowed to explain 
it.”? In looking over the bill of exceptions, it nowhere ap- 
pears, except by implication and by indirect evidence, that there 
was a flight of the defendant. The witnesses speak of a reward 
being offered, and of Hays being brought back. Witness, Fiw- 
zier, hearing of the reward, started out in a distant county to 
find Hays, and saw him riding along the main road, on a high 
ridge prairie, towards Howard county, the place where the deed 
was committed. Witness apprehended him, and delivered him 
up to the jail in Howard county. From the manner the testi- 
mony is detailed—no questions nor answers, but one continued 
narrative by the witnesses, not even broken by cross-examina- 
tion—it is almost impossible to ascertain how this matter of 
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flight was first introduced. It appears to have been mentioned 
as a matter of but little consequence—of but slight importance. 
It may first kave been called out by the defendant’s counsel, to 
show the witnesses’ feelings and disposition against the defendant 
by making them state that they assisted in paying a reward to 
apprehend Hays. And from the place, in the narrative of Me- 
Nair’s testimony, where this matter is first mentioned, ‘it is highly 
probable that such was the fact, that the evidence was first intro- 
duced by defendant. But be this asit may, the rejection is nota 
matter of sufficient weight to authorize this court to reverse. If 
it were not introduced first by defendant, it surely had little or no 
effect on the trial. In the nature of the transaction, as it is spread 
out on the record, it could have had no weight with the jury. It 
nowhere assumes the importance of a fact to be established by 
the State. The State offered no direct proof before the jury of 
this fact. Frazier’s testimony does not prove a desire on the 
part of Hays to escape. When he first saw him, he was riding 
on a public road, going toward Howard; and, from Frazier’s 
narrative, no jury could presume that Hays’ flight was any evi- 
dence of guilt. The State stood in no need of such evidence. 
The fact of killing, the circumstances surrounding the whole 
transaction, were known. There was no necessity to watch the 
acts of men after the ‘* deed of dreadful note”? had been done 
to find out the actor. He was already known. Again, if it 
had been considered necessary by the State, it would have been 
proved by direct and positive proof—not left to implication. 
In my opinion, neither the positive direct proof of flight, nor 
any reasons that could have been produced explanatory of such 
flight, could have had the least weight on the minds of the jury 
who tried the case. Then, although if I had been trying the 
case as judge in the lower court, I might have admitted the 
testimony ; yet I can not think its rejection had the least inju- 
rious effect upon the prisoner. In civil cases, when a fact has 
been fairly and fully made out by competent testimony, the ad- 
mission of other evidence, which is not strictly proper and le- 
gal, of the same fact, is never regarded as a reason for grant- 
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ing a new trial. (1 Barbour, 155; 9 Conn. 210.) There 
nowhere appears in the bill of exceptions that any testimony 
was admitted against the objections of the prisoner. No evi- 
dence of any fact or of any circumstance was admitted to the 
jury against the prisoner’s objections. His only complaint on 
this subject is, that he was not permitted to give evidence, on 
his part, of the threats, and of the advice and counsel to ab- 
scond in order to save himself from mob violence. Now it is 
impossible for us to see how this evidence could have changed 
or alleviated the transaction. The issue was as to the prison- 
er’s guilt or innocence of the murder of Brown. The bloody 
deed, with all the attendant circumstances, was in evidence be- 
fore the jury, and the matters which were rejected were not, in 
their nature, calculated to explain the deed. The guilt of the 
prisoner was most clearly and satisfactorily made out, and 
would, in all human probability, have been just as plain had 
the offered evidence been admitted. We can not see how the 
evidence could possibly have changed the result. The rejection 
did not injure the prisoner ; it did not change or affect in the 
least the act of killing; it did not explain it. It was not the 
design to explain it. I am unable to point out any witness 
who was called directly to testify to the fact of Hays’ abscond- 
ing. There may have been such; but all the testimony on 
that point for the State does not weigh and should not weigh 
the value of a feather in the process of finding out the prison- 
er’s guilt ; and all the explanatory evidence would be equally 
useless and futile. The prisoner, so far as regards the points 
relied on by his counsel for reversal, already noticed in this 
opinion, has no cause to complain of the inferior court. His 
trial has been fair, and his case, so far, fairly put to the jury, 
and there is no room for a reasonable doubt as to the correct- 
ness of the verdict. 

In the case of the State v. Ford, (3 Strobh. 517, in 
note,) the Court of Appeals of South Carolina held that 
if a prisoner’s guilt be clearly made out by proper evidence, 
in such a way as to leave no doubt in the mind of a rea- 
21—voL. XXIII. 
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sonable man, his conviction ought not to be set aside because 
some other evidence was received which ought not to have 
been. O’Neal, J., after speaking of the rule that, where the 
prisoner’s guilt is clearly made out by proper evidence in such 
@ way as to leave no doubt in the mind of a reasonable man, 
says: ‘‘ This rule is, I know, to be tenderly and cautiously ap- 
plied, and I would be the last man on earth to apply it, where 
there was room to doubt. But when I know the prisoner’s guilt 
is as plainly made out by the other evidence as it is possible to 
be done, I should feel that I was literally straining at a gnat, 
while in fact I was swallowing a camel, if I hesitated to apply 
it to this case.” 

If there was a motion for a new trial in a civil case upon 
such ground as this point rests upon in this case now before 
us, it would not bear discussion. (Smith v. Kerr, 1 Barb. 
155 ; Stiles v. Tilford, 10 Wend. 338 ; Prince v. Shepperd & 
Ropes, 9 Pick. 176; Branch v. Doane, 17 Conn. 403; Lan- 
don v. Humphrey, 9 Conn. 209; Fitch v. Chapman, 10 Conn. 
8.) But here there is no pretence that any improper evidence 
was admitted against the prisoner, and I really think there is 
but as slight. pretence that any proper evidence for him was 
rejected. This point is therefore ruled against the prisoner. 
The remaining points will be discussed together. They refer 
to the instructions given and refused in the case. 

The instructions given for the State as well as those given 
for the prisoner, and also those asked for by him and refused, 
are as follows: For the State. ‘¢1. If, in the month of March, 
1854, and in Howard county, the defendant wilfully, deliber- 
ately and premeditatedly killed John W. Brown with a spade, 
the jury must find him guilty of murder in the first degree. 2. 
If the killing was done as stated in the first instruction, it is 
no excuse that the defendant was intoxicated or under the in- 
fluence of liquor at the time, and the killing, in such case, is 
still murder in the first degree ; for Ut is a settled principle of 
law that drunkenness is no excuse for crime} 3. If the defen- 
dant, with a spade in his hand, took a position near Brown and 
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gradually approached him and pushed him, for the purpose of 
inducing an altercation and getting a chance to kill him, and 
commenced raising his spade at the same time Brown commen- 
ced drawing his pistol, and then struck him and killed him, he 
is guilty of murder in the first degree ; and in such case, it 
would be no defence even if the evidence showed that Brown 
drew his pistol before the defendant commenced raising his 
spade ; for(the law will not permit a man thus to induce a pro- 
vocation, and so take advantage of it} 4. In considering what 
defendant said after the fatal act, the jury must consider it all 
together. He is entitled to the benefit of what he said for him- 
self, if true, as the State is of any thing he said against him- 
self in any conversation proved by the State. What he said 
against himself the law presumes to be true, because against 
himself ; but what he said for himself, the jury are not bound 
to believe, because said in a conversation proved by the State ; 
they may believe or disbelieve it, as it is shown to be true or 
false by the evidence in the case. 5. They can not acquit 
upon a mere possible doubt. It must be a reasonable doubt. 
6. Although the jury may believe from the evidence that Brown 
was attempting to draw his pistol, or had it drawn at the time 
Hays struck, and that Hays’ life or person was in imminent 
danger, yet, (if they further believe that Hays intentionally | 
brought on the difficulty for the purpose of killing Brown, he 
is still guilty of murder in the first degree; 7. The delibera- 
tion and premeditation necessary to constitute murder in the 
first degree, may be inferred from the circumstances connected 
with the killing ; and if they existed for a moment as well as 
aa hour or a day before the killing, it is sufficient, 8. If de- 
fendant, with a spade in his hand, took a position near Brown ° 
and gradually approached him and pushed him, as testified to 
by Davis, and he did this for the purpose of inducing an alter- 
cation, as an excuse for killing him, and did kill him with the 
spade, then, although Brown drew his pistol at the time Hays 
raised his spade, as testified to by Davis, or even before Hays 
commenced raising his spade, he is guilty of murder in the first 
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degree. 9. If Hays, with a spade in his hand, took a position 
near Brown and gradually approached and pushed him in such 
@ manner as to give Brown reasonable cause to apprehend a 
design on the part of Hays to do him some great personal in- 
jury, and to apprehend that there was imminent danger of such 
design being accomplished then, he had a right to draw his 
pistol and even to kill Hays ; and if Hays, under such circum- 
stances, killed Brown, he can not be acquitted. 10. If Hays 
killed Brown with a spade, the law presumes it is murder; in the 
absence of proof to the contrary, and it devolves upon the de- 
fendant to show, from the evidence in the cause, to the reason- 
able satisfaction of the jury, that he was guilty of a less crime, 
or acted in self-defence.”” All of which instructions on the part’ 
of the State were given. 

The defendant then asked the court to instruct the jury as 
follows: ‘¢1. To find the defendant guilty of the charge in the 
indictment, the jury must believe, and that beyond a reasona- 
ble doubt, that the defendant killed John W. Brown feloniously, 
wilfully, deliberately and premeditatedly, and of his malice 
aforethought, having, before the act was done, deliberately 
formed the design to take the life of said Brown. 2. To find 
the defendant guilty of the charge in the indictment, the jury 
must believe, beyond a reasonable doubt, that the defendant, 
before he committed the act, formed a deliberate intention to 
kill Brown, and that there was deliberate malice in the act, or 
circumstances of cruelty and malice, carrying in them the plain 
indications of a depraved, wicked and malignant spirit. 3. The 
law presumes that the defendant is innocent of the crime 
charged against him, and the jury must find him not guilty, 
‘unless they believe, beyond a reasonable doubt, that he is 
guilty ; andif the jury have a reasonable doubt of his guilt, 
they are bound to find him not guilty. 4. To find the defen- 
dant guilty of the charge in the indictment, the jury must be- 
lieve, beyond a reasonable doubt, that the defendant killed 
Brown with a formed design, with deliberation and premedita- 
tion, and that this deliberation and premeditation was formed 
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by Hays before the blow was given. The fact that the killing 
was malicious and wilful, in the common law sense, is not suf- 
ficient. 5. That malice is a necessary ingredient to constitute 
the crime charged in the indictment, and the State must prove, 
to the satisfaction of the jury, beyond a reasonable doubt, the 
malicious intent with which the act was done ; and if the jury 
have a reasonable doubt of the malicious intent with which the 
act was done, that doubt must weigh in favor of the prisoner, 
and unless removed by the State, they must find him not guilty. 
6. If the jury believe from the evidence that the defendant kill- 
ed Brown under circumstances where, by any statute, or by the 
common law, such killing is excusable or justifiable, then the 
jury shall return a general verdict of not guilty. 7. That, by 
the law of the State, the defendant was justifiable in taking the 
life of Brown, if done in the lawful defence of his person, and 
there was reasonable cause to apprehend, on the part of Brown, 
a design to do him some great personal injury, and there was 
immediate danger of such design being accomplished. 2. If 
.the jury believe from the evidence, that, at the time the defen- 
Aant struck the deceased, he was in immediate danger of re- 
ceiving some great injury from Brown, or thought himself so, 
then he had a right to kill him. 9. If the jury believe from 
the evidence that the deceased drew a loaded revolver pistol on 
the defendant, with the design to shoot and kill him, or do him 
some great personal injury, and there was immediate danger of 
his such design being carried into execution, then the defen- 
dant had the right in law to strike him in the lawful defence of 
his person. 10. To find the prisoner guilty of murder in the 
first degree, the jury must believe, and that beyond a reasona- 
ble doubt, that the prisoner killed John W. Brown feloniously, 
wilfully, deliberately and of his malice aforethought, and that 
before the act was done he had deliberately formed the design 
to take the life of Brown. 11. To find the defendant guilty 
of murder in the first degree, the jury must believe, and beyond 
a reasonable doubt, that the prisoner, before he committed the 
act, had formed a deliberate intention to kill Brown, and that 
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there was a deliberate malice in the act, or that there were cir- 
cumstances of cruelty and malignity, carrying in them the plain 
indication of a desperate, wicked and malignant spirit. 12. If 
the jury believe from the evidence that Hays struck Brown with 
@ spade, and that such stroke was in the lawful defence of his 
own person, and there was reasonable cause to apprehend a 
design on the part of Brown to do Hays great personal injury, 
and there was immediate danger of such design being accom- 
plished, they ought to find the defendant not guilty, although 
‘they may believe from the evidence that said stroke caused the 
death of Brown. 13. If Hays, in the lawful defence of his 
own person, struck and killed Brown, who was at the time at- 
tempting to draw from his pocket a loaded pistol to shoot 
Hays, or do him some great personal injury, and there was im- 
mediate danger of such injury being accomplished, then Hays 
had a right to strike Brown in the necessary defence of himself, 
unless they believe that Hays, with a design of killing Brown, 
or doing him some great bodily injury, sought the difficulty, and 
provoked Brown to draw his pistol. 14. If the jury find from 
the evidence that Hays, in the lawful defence of himself, gave 
Brown the blow which caused his death, whilst Brown was at- 
tempting to draw a loaded pistol, and there was reasonable 
cause to apprehend a design on the part of Brown to shoot 
Hays or do him some great personal injury, and there was im- 
mediate danger of such design being accomplished, then Hays 
had a right to strike Brown in the necessary defence of him- 
self, unless they believe that Hays, with a design of killing 
Brown, or doing him some great injury, sought the difficulty 
and provoked Brown io draw his pistol. 15. If the jury en- 
tertain a reasonable doubt as to the existence of any fact ne- 
cessary to constitute the guilt of the prisoner, they are bound to 
acquit him. 16. That, although the jury may believe the weight 
of evidence before them is against the innocence of the de- 
fendant, yet, unless they are satisfied of his guilt beyond a 
reasonable doubt, they will find him not guilty. 17. That, in 
considering the declarations of the defendant, given in evidence, 
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the jury will take into consideration the time and circumstances 
under which they were made, and also the condition of the de- 
fendant when made. 18. That, although drunkenness is no 
justification for the killing, yet the jury may take it into con- 
sideration in determining the intent of the defendant in doing 
the act.” 

Of these instructions, those numbered 1, 2, 4, 5, 6, 7, 8, 9, 
11, 12 and 15 were refused by the court, and those numbered 
3, 10, 18, 14, 16, 17 and 18 were given. 

There is no error, as we conceive, in any of the ten instruc- 
tions given for the State. The counsel for the prisoner, in 
their arguments before this court, complained mostly of the 
8th and 10th instructions. There is no error in the 8th in- 
struction. The court does not endorse the statement, made by 
the witness Davis, of the circumstances attending the killing, 
nor does the court misstate the evidence of the witness Davis, 
but merely directs the jury as to the law, if the facts be as 
Davis has stated them. This instruction is unobjectionable. It 
laid down the law properly, and it does not tend to mislead the 
jury. The tenth instruction is also literally correct; nor can 
we see how the jury could be misled by it. If Hays killed 
Brown with a spade, the law presumes it is murder in the ab- 
sence of proof to the contrary, and it devolves upon the de- 
fendant to show from the evidence in the cause, to the reason- 
able satisfaction of the jury, that he was guilty of a less crime, 
or acted in self-defence. Now this is literally correct. The 
law does presume such killing murder. The court did not 
fix the degree of murder ; it did not say in the first nor second 
degree; nor is there any reason to suppose that the jury were 
misled by this instruction. The counsel thinks, as the crime 
of murder in the first degree had been mentioned all along be- 
fore by the court, that by saying murder, without mentioning 
any degree, the jury would believe the court meant murder in 
the frst degree ; but this is a non sequitur. This is not a fair 
interpretation of the instruction. Although with us the pre- 
sumption under our statute from such a killing would be mur- 
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der in the second degree, in accordance with the decisions of 
the Pennsylvania and Virginia courts, where similar statutes 
exist, yet it is nevertheless murder. In the case of the State 
against Dunn (18 Mo. 424), this court said, in speaking of 
the statute of Pennsylvania defining murder in the first degree, 
of which our statute is a transcript: ‘‘ Under that statute it 
has been held, that, unless the circumstances of malice are 
proved, the law will presume the unlawful killing murder of 
the second degree. Under the act, the unlawful killing is pre- 
sumed to be murder, but not murder in the first degree. When- 
ever it appears from the whole evidence that the crime was at 
the moment deliberately or intentionally executed, the killing 
is murder in the first degree ; as if one, without uttering a word, 
should strike another on the head with an axe, this would be 
deemed premeditated violence within our act. It will consti- 
tute the offence, if the circumstances of wilfulness and deliber- 
ation were proven, although they arose and were generated at 
the period of the transaction. If the party killing had time to 
think, and did intend to kill for a minute as well as for an 
hour or a day, it is a deliberate, wilful and premeditated kill- 
ing, constituting murder in the first degree. So that, under 
our statute, there is no foundation for the notion that the 
crime must have been preconceived sometime before its perpe- 
tration.”” This instruction, then, being taken in connection 
with the tenth instruction asked for by the prisoner, and given 
by the court, could not possibly have misled the jury ; but the 
two put the law of the case properly before the jury, and as 
favorably for the prisoner as he had a right to ask. 

In looking over the record, we find that the 3d, 10th, 13th, 
14th, 17th and 18th instructions, asked for by the defendant, 
were given to the jury; and when we compare these instruc- 
tions with those given for the State, and then look into the 
statement of facts in evidence, we can not but see that the law 
of the case was as fairly and favorably laid down for the de- 
fendant before the jury, as he had a right to ask and demand 
from the court. The counsel for the prisoner, in asking some 
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of his instructions, evidently overlooked the law concerning 
malice. I shall not notice each instruction refused. It is not 
important to do so. If we find the law of the case fairly and 
plainly set before the jury, although some other instructions 
which were refused might lawfully have been given, still we 
will not reverse for that. This is the general course of pro- 
ceeding in this court. But as to the law of malice, I deem it 
important to offer a few observations. Malice, in its proper 
or legal sense, is different from that sense which it bears in 
common speech. In common acceptation it signifies desire of 
revenge, or a settled anger against a particular person. But 
this is not the legal sense. Lord Holt says upon this subject: 
‘¢ Some have been led into mistakes by not well considering 
what the passion of malice is ; they have construed it to bea 
rancor of mind, lodged in the person killing for some consi- 
derable time before the commission of the fact, which is a mis- 
take arising from the not well distinguishing between hatred 
and malice. Envy, hatred, and malice, are three distinct pas- 
sions of the mind. (Kel. 127.) Amongst us, malice is a 
term of law importing directly wickedness, and excluding a 
just cause or excuse. Where the question of malice has arisen 
in case of homicide, the matter for consideration has been whe- 
ther the act was done with or without just cause or excuse. 
Malice, in its legal sense, denotes a wrongful act, done inten- 
tionally, without just cause or excuse.’* It is not, as in ordina- 
ry speech, only an expression of hatred and ill-will to an in- 
dividual, but means any wicked or mischievous intention of the 
mind. Thus, in the crime of murder, which is always stated 
in the indictment to be committed with malice aforethought, it 
is not necessary, to support such indictment, to show that the 
prisoner had any enmity to the deceased; nor would proof 
of absence of ill-will furnish the accused any defence, when it 
is proved that the act of killing was intentional, and done with- 
out any justifiable cause.”? (Rex v. Harvey, 2 B. & C. 268 ; 
McPherson v. Daniels, 10 B. & C. 272; Archb. Crim. Pract. 
213.) Such is the definition of malice by the English 
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courts. Mr. Justice Bayley, in Brumage v. Prosser, (4 Barn. 
& Cres. 255,) said: ** Malice, in common acceptation, means 
ill-will against a person; but, in its legal sense, means a wrong- 
ful act, done intentionally, without just cause or excuse. IfI 
give a perfect stranger a blow, likely to produce death, I do it 
of malice, because I do it intentionally, and without just cause 
or excuse. If I maim cattle, without knowing whose they are ; 
if I poison a fishery, without knowing the owner, I do it of 
malice, because it is a wrongful act, and done intentionally.” 

In Commonwealth v. York, (9 Met. 98,) Ch. Justice Shaw 
lays down the same doctrine. ‘‘A sane man is a voluntary agent, 
acting upon motives, and must be presumed to contemplate 
and intend the necessary, natural and probable consequences of 
his own acts. If, therefore, one voluntarily or wilfully does 
an act which has a direct tendency to destroy another’s life, the 
natural and necessary conclusion from the act is, that he in- 
tended so to destroy such person’s life. So, if the direct ten- 
dency of the wilful act is to do another some great bodily harm, 
and death, in fact, follows as a natural and probable conse- 
quence of the act, it is presumed that he intended such conse- 
quence, and he must stand legally responsible for it. So, 
where a dangerous and deadly weapon is used with violence 
upon the person of another, as this has a direct tendency to 
destroy life, or do some great bodily harm to the person as- 
sailed, the intention to take life, or do him some great bodily 
harm, is a necessary conclusion from the act.” ‘* But how- 
ever suddenly any act is done, the intent to do it precedes the 
doing of it, and the act is done in pursuance of the intent and 
formed design. However short the interval, the intent neces- 
sarily precedes, This is manifest from the ordinary case of a 
blow given with a deadly weapon immediately upon the words 
of provocation. Words, however aggravating, not being con- 
sidered a sufficient provocation to extenuate the offence to man- 
slaughter, it is universally held murder—an act done with 
malice prepense ; and it is not the less preconceived, because 
the act immediately followed the guilty intent.” 
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In looking over the whole case, the facts plainly show a most 
deliberate and wilful killing—plainly show a previous state of 
bitter hatred towards the deceased by the prisoner — plainly 
show a voluntary and unnecessary attack, with a deadly wea- 
pon, without provocation or excuse ; and that the homicide is 
the result of a violent and cruel act, instigated by a morbid 
desire for revenge, the offspring of a heart regardless of social 
duty, and fatally bent on mischief. The trial has been fairly 
conducted—the law properly laid down to the jury—the evi- 
dence given without objection—the grounds for reversal urged 
before us unsubstantial and unsatisfactory ; there remains no- 
thing further than for the law to take its course. 

Judge Leonard concurring, the judgment below is affirmed ; 
Judge Scott dissenting. 


—_++e2e+—_ 


THE State, Respondent, v. Ramsey, et a/., Appellants. 


1. Where an indictment for a felony is pending before the St. Louis Crimi- 
nal Court, the judge of the St. Louis Circuit Court is not authorized to let 
to bail the person so indicted; and a recognizance entered into before him 
for the appearance of the accused before the St. Louis Criminal Court 
is void. 


Appeal from St. Louis Criminal Court. 


The recognizance entered into in this cause was declared by 
the St. Louis Criminal Court to be forfeited, and judgment was 
rendered thereon against the principal and surety, who bring 
the case to this court by appeal. At the time the recognizance 
was taken by the judge of the St. Louis Circuit Court, the 
Criminal Court was not in session. 

Blennerhassett, Wright and Shreve, for appellants. 

H. 4. Clover, for the State. 


RyLanD, Judge, delivered the opinion of the court. 


The only question in this case involves the authority of the 
judge of the Circuit Court of St. Louis county to let the pris- 
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oner, Ramsey, to bail. He was indicted for a felony by the 
grand jury of Franklin county, before the Franklin county Cir- 
cuit Court. He applied for and obtained a change of venue. 
The Franklin Circuit Court changed the venue to the Criminal 
Court of St. Louis county, instead of the St. Louis Criminal 
Court. While the cause was pending before the Criminal 
Court, the party, Ramsey, was brought before the judge of the 
St. Louis Circuit Court and let to bail. 

It is insisted that, under the statutes of this state, no court 
or officer in such a case, (indictment for felony,) can let to 
bail, except the court where the indictment is pending, or the 
judge of that court, or the County Court of the same county, 
or some judge or justice of the County Court; and that all 
other courts and officers are, in such cases, expressly excluded 
from letting persons indicted for felony to bail. A majority 
of this court is of the opinion that the judge of the Circuit 
Court, in this case, had no authority to let to bail or to take a 
recognizance, and, consequently, the judgment below must be 
reversed. By sections 19 and 20 of article 4 of the act con- 
cerning practice and proceedings in criminal cases, (R. C. 
1845, p. 870,) it is provided: ‘* Where the indictment is for a 
bailable offence, the defendant may be let to bail by the court 
in which such indictment is pending ; or, if such court be not 
sitting, by the judge thereof, or by any judge or justice of the 
County Court of the county in which the indictment is pend- 
ing. When the indictment is for a misdemeanor, the sheriff 
may himself admit the defendant to bail,’ &. Sec. 21. “‘ No 
court or officer, other than those specified in the two last sec- 
tions, shall let to bail any person indicted for any offence.” 

As this question can rarely if ever occur in any other county 
than St. Louis, it is of no great moment to the state at large. 
The legislature intended to limit and did limit the officers to 
whom the power to let to bail should be entrusted after indict- 
ment found. Persons indicted for felonies could only be bailed 
by the court in which the indictment was pending, or by the 
judge of that court, if in vacation, or by some judge or justice 
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of the County Court. When this statute was enacted, some of 
the Circuit Court judges presided over many counties; even 
now St. Louis county is the only one in this state which com- 
poses by itself alone a judicial circuit. Consequently, when 
the Circuit Court had adjourned its sessions, should a person 
who had been indicted for a felony be taken by the sheriff, the 
law did not require him to be carried to the judge’s residence, in 
a distant county, to be let to bail, but allowed a judge of the 
County Court to bail him. The County Court is composed of 
three justices, or judges, as they are commonly called; hence 
there are three men in every county authorized by law to bail, 
and four in the county where the circuit judge resides. In 
misdemeanors, every sheriff can bail as well as the other offi- 
cers. This number is sufficient. The circuit judge and the 
county judges know, or are more likely to know, the nature of 
the offence, and the abilities, in a pecuniary point of view, of 
the persons offered as bail. The circuit judge, in every other 
county but St. Louis, can bail. Here, the Criminal Court and 
the criminal judge occupy the same situation as the Circuit 
Courts and the circuit court judges in other counties in crimi- 
nal cases. 

This indictment was not pending in any court over which the 
circuit judge of St. Louis presided; and he could not let to 
bail, in our opinion, under the statutes. We consider the ex- 
pression, ‘¢ any judge or justice of the County Court” as em- 
bracing the same officer. It does not, in our opinion, mean 
any judge of any court, no matter what; but judge or justice 
of the one court—the County Court. The law called these 
officers ‘* justices’’—the people, judges—of the County Court ; 
hence the use of both official names for the same officer. 

We do not think the statute concerning habeas corpus in- 
terferes with this view. The circuit judges, in their respective 
circuits, can without doubt bail, on writs of habeas corpus, 
any defendant indicted for a bailable felony in any one of the 
courts over which said judge presides ; but not for such of- 
fence pending in a court not in his circuit. Here, the Crimi- 
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nal Court had cognizance of the offence: the indictment was 
for a felony pending in the Criminal Court ; the judge of that 
court, in vacation, was the officer to let to bail. He stood in 
the place of the circuit judge of this county, and is to perform 
the duties here which circuit judges perform in criminal cases 
in counties outside of St. Louis county. 

Let the judgment therefore be reversed ; Judge Leonard con- 
curring ; Judge Scott dissenting. 


Tue State, Appellant, v. Jamison, Respondent. 


1. It is no defence to an indictment for selling intoxicating liquor without a 
license, that the County Court, acting under the act of March 1, 1851, and 
in consequence of a remonstrance of a majority of the taxable inhabitants 
of a township, refused to grant such license. Whether the license is with- 
held righ‘fully or wrongfully, is immaterial. 


Appeal from Crawford Circuit Court. 


This was an indictment for selling liquor without a license. 
Defendant moved to quash the indictment, and made an order 
of the County Court of Crawford county a part of the motion. 
Said order is as follows : ‘‘ Upon the presentation of a peti- 
tion, signed by a majority of the taxable inhabitants of this 
municipal township, to-wit, the township of Meramec, in 
Crawford county, signed by one hundred and eight, remonstra- 
ting against the County Court granting any drameshop license 
for said township within the year next succeeding this, the 
presentation of said petition; and the court being satisfied that 
the said remonstrance was signed by a large majority of the 
taxable inhabitants of said township, it is ordered by said 
court that no license for the keeping of dram-shops in said 
township, for the next twelve months from this date, shall 
issue.” 

The ground for the motion to quash was that the act of 
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March ist, 1851, (see Sess. Acts, 1851, p. 216,) under which 
the above order was made, is unconstitutional and void. The 
court held said act to be unconstitutional ; whereupon the State 
appealed to this court. 

H. A. Clover, for the State. 

C. Jones, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


There is a sufficient bill of exceptions here, although very 
informally drawn. The constitutionality of the act of 1st 
March, 1851, upon which the case was determined in the court 
below, is not involved in the record, and of course we express 
no opinion upon it. The indictment is sufficient, and it is no 
defence that the County Court improperly refused the defen- 
dant a license when he applied for it. It is the granted Li- 
cense that justifies a party in carrying on the business of a 
a ‘*dram-shop keeper,” and therefore, even although the 
County Court ought to have granted it notwithstanding the re- 
monstrance of the inhabitants, (about which we express no 
opinion, ) yet, as they did not, the defendant had no authority 
to engage in the prohibited trade. It may be that it was im- 
properly withheld, but it is enough here that it was withheld, 
and whether rightfully or wrongfully, is not now material. In 
either event, the defendant was guilty if he engaged in the 
prohibited traffic. The judgment is reversed, and the cause 
remanded. 


CHovuQuEtTE ef al., Plaintiffs in Error, vy. Barapa eé ail., De- 
fendants in Error. 


1. In order to constitute such a continuous adverse possession in successive 
occupants as will amount to a bar under the statute of limitation, it is ne- 
cessary that there should be some privity between such occupants. 

2. A will not providing for children of the testator, though voidable under 

section 20 of the act concerning wills and testaments, (R. C. 1825, p. 795,) 
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by those injured by it, is good as against strangers; unless the children of 
the testator assert their right against the will, the title will remain in the 
devisee. 

3. A finding by the court that possession has been held adversely, is equiva- 
lent to a finding that the possession has been held under a claim of title. 


Error to St. Louts Land Court. 


This was an action in the nature of an action of ejectment, 
to recover possession of a lot in the city of Carondelet. The 
petition, so far as it is necessary to set forth the same, is as 
follows: ‘ Plaintiffs state that they are tenants in common of 
the following described lot of ground or parcel of land, lying 
in the city of Carondelet [describing it]; that said plaintiffs 
are entitled to immediate possession of said land, as tenants 
thereof, in fee simple absolute, having acquired the same by 
deed from the city of Carondelet, dated August 14th, 1852, 
and herewith filed, and the said Moritz Taussig and William 
Taussig have acquired by deeds, herewith filed, the interest con- 
veyed by said deed of the town of Carondelet to Antoine Mo- 
tier and Ophelia, wife of Joseph N. Vien, so that the said Ju- 
lien Chouquette is entitled to one half of said land in his own 
right, the said Julien Chouquette and Victoire his wife, in 
right of the said Victoire, are entitled to one-eighth of said 
land, the said Charles Motier to one-eighth, and the said Moritz 
and William Taussig to one-fourth; that the said land was for- 
merly part of the commons of Carondelet, and was conveyed 
as aforesaid to the said parties, who are legally entitled to the 
possession thereof in the proportions above named and men- 
tioned,”’ &c., &c. 

Sullivan and Papin, landlords of Barada, being permitted to 
defend, by their answer denied the title of plaintiffs, and set up 
the statute of limitations. 

It was agreed that the cause should be tried by the court 
upon certain agreed facts and admissions, the substance of 
which is as follows: ‘‘ It is admitted that the land in controver- 
sy lies within the survey made of the common of Carondelet in 
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1834 by Brown, and in that part of it lying north of the River 
des Peres ; that Antoine Motier resided on the land in contro- 
versy from 1825 until his death, which took place in 1834, 
about the Ist March; that he left eight children, whose names 
are Antoine (1), Victoire (2), married to Julien Chouquette, 
Charles (8), Baptiste (4), Andrew (5), Elizabeth (6), mar- 
ried to Garci, Louis (7) and Ophelia (8), and also his widow, 
Felicité ; that Felicité died before 1st August, 1852; that the 
annual value of the land is twenty-five dollars, and at that rate 
per month; that Carondelet was incorporated on the 2d of 
August, 1832. 

‘< On the part of the defendants, it is admitted by the plaintiffs 
that Antoine Motier occupied and lived on the land sued for 
from the year 1825 till his death in 1834, and that Felicité, 
his widow, occupied and lived on the same land from her hus- 
band’s death until October, 1847 ; that by virtue of a regular 
judgment against Felicité Motier, the sheriff of St. Louis county 
levied on and sold to Sullivan and Papin the land in controver- 
sy, as the land of Felicité Motier, the deed to Sullivan and 
Papin being executed in 1845; that Sullivan and Papin then 
sued Mad. Motier in ejectment, recovered judgment, and ex- _ 
ecuted a writ of possession in October, 1847, and that ever 
since then Sullivan and Papin have had possession of said 
land, claiming it as their own. 

‘¢ By the defendants it is admitted that in the interval between 
1834 and 1853, the town of Carondelet has repeatedly recog- 
nized Brown’s survey of the common; that after the death of 
A. Motier, his family continued to reside with their mother on 
the land in controversy for several years ; that A. Motier died 
in March, 1834, having first made his will, by which, without 
mentioning or providing for any of his children, he gave all 
his interest in this land to his widow, Felicité.” 

The finding of the court was as follows: ‘‘ Upon the plead- 
ings, evidence and admissions of the parties, the court finds the 
following facts, to-wit: 1. That the land described in the peti- 
tion lies within and was formerly part of the Carondelet com- 
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mons ; that the city of Carondelet, by deed dated August 14th, 
1852, conveyed all its estate and interest therein, as follows: 
to the plaintiff, Julien Chouquette, one half; to the plaintiff, 
Victoire Chouquette, one eighth ; to the plaintiff, Charles Mo- 
tier, one eighth, and to Antoine Motier, and Ophelia, wife of 
Joseph N. Vien, each one eighth; and that before the com- 
mencement of this suit, the plaintiff, Moritz Taussig, by deed, 
acquired all the interest of the said Ophelia and her husband 
in the said premises, and the plaintiff, Wm. Taussig, in the 
same manner acquired all the interest of said Antoine Motier 
therein. 2. That the defendants, Sullivan and Papin, are in 
possession of said land, and have been in possession thereof, 
claiming the same as their own, from the 6th of October, 1847, 
and the said Sullivan and Papin, and Felicité Motier and An- 
toine Motier, under whom said defendants claim, have been in 
the actual and continuous possession of said land from the year 
1825 to the present time, and have held the same during said 
time adversely to the inhabitants of the town of Carondelet, and, 
after the incorporation of the city of Carondelet, adversely to 
the said city, under which the plaintiffs claim title. 38. That 
the inhabitants of the town of Carondelet were incorporated 
" August 2d, 1832, and the city of Carondelet on the Ist day of 
March, 1851. 

‘¢ Upon the facts of this cause as found, the court is of opin- 
ion, and so declares the law to be, that the plaintiffs are not 
entitled to recover.” 

Judgment was accordingly for defendants. Plaintiffs bring 
the case here by writ of error. 

T. T. Gantt, for plaintiffs in error. I. There was no bar 
by the statute of limitations, because, 1st. The approved Uni- 
ted States survey of the common of Carondelet bears date 
July 29, 1834, and this suit was brought within twenty years 
of that date, to-wit, on 28th January, 1854. Before that sur- 
vey was approved, there was no complete right of action, and 
in fact no right of action at all. 2d. There was no adverse 

possession of the land, or no possession of it adverse to the 
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heirs of A. Motier, before the 6th October, 1847. 3d. Less 
than twenty years elapsed between the death of A. Motier and 
the bringing of this suit, and defendants claim under a differ- 
ent person from the heirs of Motier. 4th. Defendants can not 
connect their possession with that of Motier, sr. The will of 
A. Motier was, as against his children, a nullity. 5. The case 
does not state any evidence or contain any admission warrant- 
ing the inference that the possession of Madame Motier was 
adverse to her children. 6th. Mad. Motier’s possession was 
not exclusive. The case states that her children lived with her 
on the land for several years. They had the right of their fa- 
ther, be it much or little, by descent from him, the attempt to 
devise to their mother being a nullity. 7th. Mad. Motier’s 
possession was the possession of her children, and would be so, 
no matter what her intentions were on the subject. The law 
will hear no evidence to vary its own intendment. (See gene- 
rally Donald v. Byrne, Batty’s Rep. 373 ; Cook v. Nicholas, 
2 Watts & Serg. 27; Buller’s Nisi Prius, 102; 1 Fairfield, 
256; R. C. 1825, Act concerning Wills and Testaments, sec. 
20, p. 795; T Paine C. C. 457; 9 Wheat. 288, 289; 2 Serg. 
& R. 527; Reading v. Royston, 2 Salk. Rep. 423; Empson 
v. Shackelford, 5 Burr, 2604.) 

S. Reber, for defendants in error. 

I. The deed of Carondelet of August, 1852, passed no title 
for the obvious reason that the city had no title to convey. 
Twenty years’ adverse possesssion had taken away the common 
title. (Biddle v. Mellan, 18 Mo. 853; Joyal v. Rippey, 19 
Mo. 660, 667; Blair v. Smith, 16 Mo. 273.) 

II. The inhabitants of Carondelet were incorporated August 
2, 1832, and could have brought their suit immediately with 
or without asurvey. (Carondelet v. McPherson, 20 Mo. 192.) 

III. There was a possession for twenty years adverse to Ca- 
rondelet, and it is totally immaterial that it was held part of the 
time by the ancestor of some of the plaintiffs. The plaintiffs 
can not declare on one title and recover on another. (Butcher v. 
Death, 15 Mo. 271; Link v. Vaughn, 17 Mo. 585; Perry v. 
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Barrett, 18 Mo. 140; Duncan’s adm’r v. Fisher, 18 Mo. 408; 
Beck v. Ferrara, 19 Mo. 30; Payne v. Clark, 19 Mo. 152.) 
Besides, the plaintiff, Julien Chouquette, shows no connection 
with the possession of the Motiers. 

IV. The possession of the defendants, Sullivan and Papin, 
’ and that of Felicité Motier and Antoine Motier, was so con- 
nected as to be a continuous possession of more than twenty 
years adverse to Carondelet, and of course adverse to any 
claiming under Carondelet. (Angel on Lim. p. 447.) 


Scorr, Judge, delivered the opinion of the court. 


It is apparent from the petition that the plaintiffs only claim 
through the title they acquired from Carondelet, and on that 
they rely for a recovery in this case. This makes it unneces- 
sary to inquire into any title they or any portion of them may 
have as the heirs of Antoine Motier. 

It can not be disputed that, in order to make a continuous 
adverse possession in successive occupants, it is necessary that 
there should be some privity between them. When one occu- 
pant enters after another, it must be with the consent of his pre- 
decessor, indicated by contract, or by an act of the law passing 
the possession from one to another, in order to make a contin- 
uous adverse possession. 

Possession may be adverse as to one, whilst it is not so as to 
another. Mrs. Motier’s possession may have been adverse to 
Carondelet and not to her children. This consideration, so far 
as the present case is concerned, disposes of all the authorities 
produced by the plaintiffs to show that the possession of the 
matter was not adverse to her children. The law of those cases 
is not controverted. 

The question presented for our determination is, whether there 
was an adverse possession of sufficient duration, as against the 
town of Carondelet, to bar the plaintiffs who rely exclusively on 
the title derived from that town. Whether we regard Mrs. 
Motier as holding under the will of her deceased husband, or 
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in virtue of her right to quarantine, either aspect will make her 
possession in privity with that of her husband, and that pos- 
session, when transferred by act of the law, will constitute a 
continuity of her adverse possession in those to whom her right 
was transferred. The will of Motier was not a nullity. An 
inofficious will or testament, though voidable by those who are 
- injured by it, yet, as against strangers, passes the title to the 
devisees or legatees. Had Mrs. Motier brought an ejectment 
against a stranger, and relied on her husband’s will in support 
of her title, we know of no principle on which the stranger 
could assert its nullity on the ground that the children of the 
testator were unprovided for. Quz libet potest renunciare jurt 
pro se introducto. The children are not bound to claim 
against the will, and if they renounce the right conferred by 
law, who shall insist on it for them? If the children should 
never assert their right against the will, the title must remain in 
the devisee. This is similar in principle to the cases in which 
the law declares instruments void as to those who are injuriously 
affected by them, whilst it holds them effectual between the 
parties. Besides, the proviso to the 20th section of the act 
concerning wills, (R. C. 1825, ) shows that the will, though by 
its terms it makes no provision for the children, yet by evi- 
dence aliunde may be supported by establishing the fact that 
the children were provided for in the lifetime of the testator— 
a provision entirely inconsistent with the idea that an inofficious 
will is a nullity. When the children complain, the widow may 
show that they were advanced in the lifetime of the testator ; 
but surely, she will not be required to do this at the suit of a 
stranger. In addition to this, the 23d section of the same act 
provides a remedy by which the pretermitted children may ob- 
tain their rights under an inofficious will, which scarcely con- 
templates that such a will is an absolute nullity. The will of 
Motier being only voidable by his heirs in the event they were 
not advanced in his lifetime, until it was avoided the right to 
the possession was in his wife, and that possession having 
been transferred to the defendants by the act of the law, there 
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was such a privity of possession between Motier and his wife, 
and between his wife and the defendants, as would make a 
continuous adverse possession for more than twenty years as 
against the town of Carondelet. 

As the facts are found which constitute the adverse posses- 
sion, and as it is stated in the finding that the possession was 
adverse to Carondelet, the implication necessarily arises that 
Mrs. Motier held claiming title. We think it sufficiently ap- 
pears that she held and occupied claiming title adversely to the 
town. Though not found in so many words, it is in equiva- 
lent language. In the case of Pijopscot Proprietors v. Nicho- 
las, (10 Maine, 256, ) the finding was, ‘‘ that the defendant has 
held quiet possession of the demanded premises for more than 
twenty years,”?—a finding different from that in this case, 
inasmuch as it is entirely silent as to the hostile character of the 
possession. 


Since the above opinion was written, it having been suggested 
that the plaintiffs have another title which was not tried in this 
action, and that it may be jeoparded by an affirmance of this 
judgment, the cause will be remanded, at the costs of the plain- 
tiffs; Judge Ryland concurring. 


[END OF MARCH TERN. } 
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Tne STATE, TO THE USE OF REYBURN ef al., Respondents, v. 
Ruaeies e¢ al., Appellants. 


1. An administrator de bonis non is not liable for a failure to collect judg- 
ments recovered by a previous administrator, and which were assets be- 
longing to the estate, where it does not appear that he had notice of their 
existence. 

2. The Supreme Court will not draw inferences of fact from other facts sta- 
ted in the finding of the court below. 


Appeal from Washington Circuit Court. 


This case has heretofore been in this court, and will be found 
reported 20 Mo. 99. The cause was tried upon the following 
agreed statement of facts, which also constituted the finding of 
the facts by the court: ‘¢ That Joseph N. Reyburn, adminis- 
trator with the will annexed of Joseph Reyburn, sold property 
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of deceased and took notes for same; that the judgments men- 
tioned in the petition were recovered by said Joseph N. Rey- 
burn in his lifetime on said notes, and at his death said judg- 
ments were not satisfied. E. S. Ruggles was appointed admin- 
istrator de bonis non of said Joseph Reyburn, and his inven- 
tory of papers, delivered to him or coming to his hands, con- 
tains the receipts of P. Cole for the notes on which said judg- 
ments were founded. A receipt presented by defendants of 
Joseph N. Reyburn is admitted, and that Joseph N, Reyburn, 
while administrator, ordered out executions against the defen- 
dants, and they were returned on his order, and at the time they 
were so returned the defendants in the judgments were solvent. 
E. S. Ruggles was also the administrator of the estate of J. 
N. Reyburn, and made final settlement in March, 1853.” 

Upon these facts, the court stated the following conclusion 
of law: ‘* That the judgments of Joseph N. Reyburn v. Jones 
and others, being obtained upon notes taken by said Joseph N. 
for property of the estate purchased at the sale, are not on that 
account the individual property of said Joseph N., but were in 
his hands as assets of said estate of Joseph Reyburn, deceas- 
ed; and having come or been brought to the knowledge of said 
Ruggles after he became administrator de bonis non, and he 
failing to collect or account for said judgment, is liable there- 
for.”? Judgment was accordingly rendered on the bond against 
the principal and sureties, from which judgment an appeal was 
taken to this court. 

Perryman, for appellants. 

Frissell, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


The agreed facts do not warrant the recovery, and therefore 
the judgment is reversed. The misconduct charged against 
Ruggles, administrator de bonis non of Joseph Reyburn, 
whose original administrator was Joseph N. Reyburn, is that 
the first administrator recovered certain judgments, which were 
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existing assets of the estate when the present administrator came 
into office, and might and would have been collected had he 
used proper diligence in respect to them, but that he permitted 
them to remain uncollected until they were lost to the estate, 
by reason of the insolvency or removal of the debtors. It is 
stated in the agreed case that the first administrator took out 
executions upon these judgments, which were returned by his 
order, and that the debtors were then solvent; but it is not 
stated that they were solvent when the present defendant came 
into office, or that he had notice of them as existing assets of 
the estate, unless we are to infer this from the fact that Cole’s 
receipt for the notes, upon which the recoveries were had, was 
in the defendant’s inventory of the estate. 

This administrator was not bound to take notice of these 
judgments at his peril. He is not to be held liable as an in- 
surer, but, like all other persons engaged in transacting busi- 
ness for others, must use good faith and exercise reasonable 
diligence ; and if he fail in either respect, he is justly respon- 
sible. If these recoveries were, as we presume them to have 
been, by the first administrator upon notes taken by him at his 
official sale, they must be considered, under our administration 
laws, as belonging to the estate ; and if the defendant had actual 
notice of them, as such, or, by the use of reasonable diligence 
in the discharge of his official duties, would have come to such 
knowledge, it was his duty to endeavor to collect them ; and if 
he failed to do so, he must answer for his conduct. But we 
can not pronounce against him upon the facts here stated. We 
do not sit here to draw inferences of fact, and therefore can 
not infer that he had notice of the¢judgments as part of the 
estate, or that the debts were lost by his omission to sue out 
execution. (Pearce v. Burns, 22 Mo. 581.) 

No exception has been taken here in reference to the parties 
to this proceeding, and therefore we express no opinion as to 
the right of the heirs of a deceased legatee to maintain the 
suit, instead of the executor or administrator, or upon the pro- 
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priety of. several distinct legatees, uniting as plaintiffs, in a 
suit of this character, upon an administrator’s official bond. 
The judgment is reversed, and the cause remanded. 


Bank OF Missouri et al., Respondents, Wurtz, e¢ al., Ap- 
pellants. 


1. There is no equity in favor of creditors of an intestate’s estate, or of the 
heirs of such intestate, to set aside and annul a sale and conveyance of 
land by an administrator for the payment of debts, where such sale and 
conveyance are absolutely void; if the sale be void, creditors may proceed 
in the probate or county court for a resale, and the heirs may have their 
action for the possession. 

2. Where a creditor of an intestate’s estate seeks to set aside a sale and cone 
veyance made by the administrator for the payment of debts, on the ground 
of fraud, the administrator not being a party to the suit; held, it not appear- 
ing that the suing creditor is the only creditor of the estate, that a decree 
directing the payment of such creditor out of the proceeds of a resale, is 
erroneous. 


Appeal from Lewis Circuit Court. 


The facts sufficiently appear in the opinion of the court. 

Pratt, Glover & Richardson and H. M. Jones, for ap- 
pellants. 

Driden and Green, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


This was a petition to set aside a sale and conveyance of real 
estate made by an administrator for the payment of debts un- 
der the decree of a probate court. A single creditor and the 
widow and heir of the intestate are the plaintiffs, and the pur- 
chasers of the land are the defendants. The petition charges 
that the sale was never approved by the probate court, as re- 
quired by law; and that the purchasers acquired the land, at a 
great sacrifice to the owners, by fraudulent and other improper 
conduct at the bidding ; and that the administrator (who is not 
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a party to this proceeding) has made his final settlement, leay- 
ing the debt of one of the plaintiffs, who is the only remaining 
creditor of the estate, unpaid. Upon a trial by the court, it is 
found that the sale was never approved by the court ; that the 
defendants effected the purchase by the alleged misconduct ; 
and that one of the plaintiffs is a creditor of the estate, but 
whether the on/y creditor or not is not found. Upon these 
facts, the court declared that the sale was void for want of the 
judicial confirmation, and also on account of the alleged fraud- 
ulent conduct of the purchasers, and thereupon decreed a re- 
sale of the land, ordering the proceeds to be applied, first, to 
refund the purchase money, then to pay the creditor plaintiff 
his debt, and the residue to be distributed among the heirs of 
the estate. 

It is insisted that the administrator’s sale is a forced sale of 
the heirs’ land, and that an express sanction of it by the tri- 
bunal that ordered it is prescribed by law as essential to its 
validity, and that the present sale is void for want of this con- 
firmation. If this be true both in law and fact, no title pass- 
ed; the condition of the party is not changed by the unfinished 
proceeding, and the creditors and heirs of the estate, instead 
of filing their petition for equitable relief against the purchas- 
ers, are at liberty to pursue their appropriate legal remedies 
for the enforcement of their respective rights,—the creditors, by 
@ proper proceeding in the probate court for a resale of the 
land, and the heirs, by their suit at law to recover the posses- 
sion. With this remark we dismiss this part of the case, and 
refrain from expressing any opinion at this time upon this 
legal question, as it may be that the facts are not now suf- 
ficiently developed to enable us to determine it correctly in 
reference to the rights of the parties. It is enough for the pre- 
sent suit, that if the sale and conveyance be vodd for want of 
confirmation, as plaintiffs insist, then they are not entitled to 
the equitable relief sought for by this petition, but must seek 
their remedy in a different manner. 

If, nowever, the sale, instead of being vod for the reason 
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above suggested, were merely voidable in equity on account of 
the fraud practiced by the purchasers, equity will relieve by 
converting the purchasers into trustees against their will, and 
making the land subservient to the rights of the defrauded par- 
ties by way of equitable trust. A creditor, however, can not 
acquire any priority for his debt by filing a bill of this kind ; 
and therefore, where there are several creditors, it would be 
proper for the court, instead of taking upon itself the admin- 
istration of the fund, to order it to be paid into the hands of 
the administrator, to be applied according to law, under the su- 
pervision of the proper probate court. But the allegation 
here is, that there is but a single creditor, who, of course, is 
entitled to the fund before the heirs; and if this be so, we see 
no reason why he should not be paid immediately out of the 
fund, instead of being remitted together with the fund to the 
county court for that purpose. That fact, however, is not 
found, and we shall therefore reverse the judgment and remand 
the cause. It has been strongly insisted before us that there 
was no evidence to establish the fraud ; but, as the course of the 
court has heretofore been, whenever the finding was defective, 
to set it aside altogether, and direct a new trial, and as that is 
the course we adopt in the present case, we refrain from ex- 
pressing any opinion upon the evidence, and leave the tribunal, 
whether court or jury, before which the trial will be had, to de- 
termine the question of fact, uninfluenced by any expression of 
our opinion upon the subject. 
The judgment is reversed, and the cause remanded. 





—— 
. 


Tue STATE, TO THE USE OF Morrison’s ADMINISTRATOR, Ap- 
. » 4ip 
pellant, v. St. Gemme’s ADMINISTRATOR, Respondent. 


1. No action on an administrator’s bond will lie in favor of one claiming to 
be a creditor of the intestate’s estate, until his demand against the estate 
has been established in some one of the ways prescribed by law; conse- 
quently the statute of limitations will not run in favor of the administra- 

tor in such a case until such demand is so established. 
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Appeal from Ste. Genevieve Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Young, for appellant. 
Frissell, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The plaintiff commenced his suit originally on the 26th Au- 
gust, 1839, and, having suffered a non-suit, brought the pre- 
sent action within the year, so that it may be considered, in 
reference to the statute of limitations, as commenced on that 
day. The beneficiary in it is Zeigler, administrator of Morri- 
son, who, in his lifetime, recovered a judgment in the Ste. 
Genevieve Circuit Court, in November, 1829, against Madame 
St. Gemme, as administratrix of her late husband; and this 
judgment was afterwards, in April, 1830, exhibited in the 
County Court of Ste. Genevieve county, and there allowed and 
placed in its proper class for payment out of the assets of the 
estate. The present suit is against Lecompte, as administrator 
of Madame St. Gemme, upon her administration bond to the 
governor ; and the petition, after suggesting the recovery and 
allowance of the debt against the estate, and that certain slaves 
of the estate came to her hands to be administered, which she 
had appropriated to her own use and died possessed of, charges 
substantially, as the breach of duty complained of, that she 
omitted to pay the debts of the deceased, as far as the assets 
in her hands extended. Upon a trial by the court, the facts 
found are, that Madame St. Gemme, on the 2d day of Sep- 
tember, 1828, applied to the Ste. Genevieve County Court for 
leave to retain certain slaves out of the inventory of her hus-: 
band’s estate (where she had placed them), on the ground that 
they belonged to her under a marriage contract with her late 
husband, and that the court made the order accordingly, and 
that she ever afterwards, down to her death, openly claimed the 
ownership of them ; and thereupon the court decided that the 
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plaintiffs’ cause of action accrued at the time of this open claim 
of ownership, and that ten years having elapsed afterwards and 
before the commencement of the suit, it was bound by the stat- 
ute of limitations, and the propriety of this decision is the 
question here for our determination. 

Although an administrator’s bond is given to the state or the 
governor, and must. therefore be sued upon in the name of the 
formal party, it is substantially a bond to all who are legally 
interested in the proper discharge of the official duties it is in- 
tended to secure; anda suit upon it, for the use of any one, 
is substantially the sait of the beneficiary, and so treated by 
the courts. Hence, in the State, to the use of Menard, against 
Pratte, (8 Mo. 286,) upon an administrator’s bond, it was 
holden, that the plaintiff’s cause of action was bound by the 
lapse of ten years, notwithstanding the principle that the stat- 
ute does not run against the State, on the ground that it was 
the suit of the beneficiary and not of the State. Again, in 
such a suit, it is not sufficient for the beneficiary to stop short 
upon showing some act of the administrator amounting to a 
breach of official duty ; but he must go further, and show some 
legal right in himself affected by this alleged misconduct ; 
otherwise he can not recover. 

It is a settled principle in the construction of the statute of 
limitations, that the statute does not begin to run until there 
be persons in being capable of suing and being sued, accord- 
ing to the maxim of the Roman law, ‘‘ contra non volentem 
agere non currit prescriptio.”” Upon this principle, it was 
decided in Murray v. The East India Co., (5 Barn & Ald. 
204, ) that the statute did not begin to run against an obliga- 
tion for the payment of money falling due after the death of 
the payee, until administration was granted; and so when 
the debtor dies before the debt falls due, the same rule applies ; 
and in Montgomery v. Hernandez, (12 Wheat. 129, 2 Mart. 
422,) the proceeds of a ship and cargo, in the hands of the 
the marshal, were ordered, by a decree in admiralty, to be re- 
stored to a party, and an appeal having been taken from this 
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order to the Supreme Court, it was decided that the cause of 
action against the marshal and his securities, upon his official 
bond, to recover this money, did not accrue to the party, within 
the meaning of the statute, during the pendency of the appeal. 

With these elementary principles for our guide, the question 
now before us may be settled. We think the present plaintiff had 
no right to sue on this administration bond until his debt had 
been allowed against the assets in one or other of the modes 
then prescribed by law, either by a judgment against the ad- 
ministrator in a court of record, or by an allowance of the de- 
mand in the proper probate court. (R. C. 1825, tit. ‘* Ad- 
ministration,” sec. 52.) The judgment here against the es- 
tate was obtained in November, 1829, after the passage of the 
act of December 80, 1826, prohibiting the allowance of an 
execution upon such a judgment; and this judgment, we think, 
was necessary to clothe the plaintiff with the character of cred- 
itor of the assets, and to give him a legal right to sue for any 
waste of them by the administrator, and to recover the dama- 
ges sustained by him in consequence thereof. Although the 
waste complained of may have been committed before the re- 
covery of the judgment, the present plaintiff had no right to 
sue on account of it until his legal interest in the assets had 
been established in one or the other of the modes prescribed by 
law for that purpose. Until this was done, the administrator 
was not bound to apply the assets to the payment of the alleg- 
ed debt, and it would seem, therefore, to follow, as a necessa- 
ry consequence, that the creditor could not sue for the waste of 
assets in which he had not yet established any interest, and in 
this way be allowed to recover money out of a bond given as 
security for them, when the claim, upon being duly presented 
for judgment or allowance against the estate, might be finally 
rejected. It may be that other creditors have permitted their 
right to sue on the bond for this breach of duty to be barred 
by the statute; but as the present plaintiff, under the view we 
have taken of the law, had no right to his present suit until his 
claim against the estate had been established by the judgment 
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of November, 1829, against the administrator, and as ten 
years from that time had not elapsed at the commencement of 
the first suit, he is not concluded by the lapse of time. The 
lower court, however, fixing its attention, it would seem, ex- 
clusively upon the consideration of the question as to the time 
at which the cause of action accrued against the defendant, 
overlooked, in the hurry of the trial, the question as to the 
time at which it accrued ¢o the pluiniiff, and in this manner 
fell, we suppose, into the error suggested. The question 
decided by the Circuit Court need not, according to our view of 
the law, be determined in the present case, and we therefore 
decline expressing any opinion upon it. It is a question not 
free from difficulty, and it is left open for future decision, 
wholly untouched by the present opinion. 

Judge Ryland concurring, the judgment is reversed, and the 
cause remanded for further proceedings. 


+e 60+,——_- 


Ritter, e¢ a/., Respondents, v. STEAMBOAT JAMESTOWN, Ap- 
pellant. 


1. A sale on execution in the state of Louisiana of a steamboat, under a pro- 
ceeding instituted in that state against the boat and the owner thereof, in 
which judgment is given against the owner, with privilege on the said 
steamboat, the said execution being a personal writ against the said owner, 
commanding the sheriff to demand the amount of the judgment of the own- 
er, and upon his failure to pay to cause the same to be made out of his pre- 
sent property, &c., does not divest the said steamboat of liens previously 
acquired under the laws of this state. 


Appeal from St. Louis Circuit Court. 


7’. Polk, for appellant. The Circuit Court erred in the 
first instruction it gave to the jury. The proceedings in the 
District Court of New Orleans, and the sale by the sheriff, in 
pursuance thereof, to Carson & Brooks, were effectual to pass 
the title of the steamboat Jamestown to the said C. & B., dis- 
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charged of the lien of the respondent’s demand. They were in 
the nature, and had the effect, of a proceeding zm rem in admi- 
ralty. (Finneys v. Steamboat Fayette, 10 Mo. 612; Steam- 
boat Raritan v. Smith, 10 Mo. 527; Watts v. The Royal 
Saxon, Am. L. Jour., vol. 2, No. 6, p. 8324; Civil Code of 
La., vol. 2, p. 486, § 3, arts. 83204, 3205, 3206-7-8-9-10- 
11-12-13-14-15 ; Code of Prac. of La., art. 201, 202, p. 
284-5, 289, 298, 269.) 

J. R. § T. Barret, for respondent. The proceeding in 
Louisiana not being a proceeding zn rem, it amounts to noth- 
ing more than an attachment to secure the debt; and a sale 
under an attachment does not pass the title divested of liens. 
(S. B. Sea Bird vy. Beehler, 12 Mo. 569; 1 Conklin’s Admi- 
ralty, 492, 494 ; Story’s Conf. Laws, 402, 592; 5 La. 295.) 


RYLAND, Judge, delivered the opinion of the court. 


This is a proceeding, under the act of this state concerning 
boats and vessels, against the steamboat Jamestown, for fur- 
nishing said boat with provisions, stores and supplies, to the 
amount of three hundred and ninety-four dollars and six cents. 
These provisions were alleged to have been furnished said boat 
on account of Capt. Dodge, who was then captain of said 
boat; they were furnished for the use of the boat; that the 
boat was then used ir navigating the waters of this state. The 
petitioners allege that their cause of action against said boat 
accrued within six months next preceding the suit, and that 
the boat has entirely failed to pay for the same. Wherefore 
they ask judgment against said boat for the said sum of money 
above mentioned. 

The steamboat Jamestown was seized, and the master execu - 
ted bond with security, which was approved, and the boat dis- 
charged from further detention. The owners of the boat filed 
their answer, requiring the petitioner to make proof of their 
cause of action. They also set up as a defence that the boat 
had been sold in the state of Louisiana, under a process in the 
23—vOL. XXII. 
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courts of that state, enforcing a lien for a privileged debt ; that 
they became the purchasers at the sale in New Orleans, and 
that by such sale the boat was discharged from all liens there- 
on, and an absolute title to said boat became vested in them. 
They aver that the demand of the plaintiffs existed prior to 2d 
day of December, 1851, that being the date of the commence- 
ment of the proceedings against the boat in New Orleans, un- 
der which she was sold and bought by these owners, discharged 
from all liens, as they contend. There was a trial by jury, 
and verdict for plaintiffs. The defendant moved for a new 
trial, which being overruled, they bring the case here by ap- 
peal. 

The bill of exceptions states that the plaintiffs introduced 
evidence making a prima facte case. The defendant gave in 
evidence various portions of the civil code of Louisiana ; also 
portions of the code of practice of Louisiana ; also exemplifi- 
cation of record of the Second District Court of New Orleans, 
Louisiana, of the case of Henry Dietrich v. Steamboat James- 
town, captain and owners ; also proved the bill of sale for the 
boat made by the sheriff of New Orleans to the owners here 
defending, and read the same to the jury. The court gave the 
following instruction: ‘‘ The jury are instructed that the pro- 
ceedings in the District Court of Louisiana, set forth in the 
answer, which resulted in a sale of the boat to Carson & 
Brooks, and as given in evidence by the defendant, were not 
effectual to divest any claim or lien which the plaintiffs may 
have against said boat under the laws of this state.” The de- 
fendant objected and excepted to the giving of this instruction. 
As this instruction raises the question of most importance, and 
as there are no serious objections to the other instructions giv- 
en, I have not noticed them. The main question is, did the 
sale of the boat, in the manner and mode as is set forth in the 
exemplification of the proceedings in the District Court of New 
Orleans, state of Louisiana, in the case of the Dietrich v. The 
steamboat Jamestown, captain and owners, have the legal 
effect to pass the title of the boat to the purchasers at that 
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sale, free and divested of all prior liens against the boat? The 
Circuit Court held that the sale did not have the effect to dis- 
charge the boat of prior liens, and that, in this case, she was 
liable to the plaintiff’s action. 

This question is the same substantially as was decided by 
this court in the case of the Steamboat Sea Bird v. Beehler. 
(22 Mo. 509.) In looking into the record of the case from 
the District Court of New Orleans, it is clear that it was not a 
case of admiralty proceeding. It was not a case against the 
boat above, but was against the boat, the captain and owners. 
It was not a proceeding zx rem, strictly speaking. The peti- 
tion in that case begins by stating, ‘* that Egbert Dodge, of 
Alton, state of Illinois, captain and owner of the steamboat 
Jamestown, and the said steamboat Jamestown, a vessel, &c., 
are justly indebted to the petitioner,” &c., and prays for judg- 
ment ‘‘ against said Dodge and the steamboat Jamestown, with 
privilege of clerk and one of the crew of said steamboat 
Jamestown, and for general relief, to be paid by privilege and 
preference from the proceeds of said boat.” Captain Dodge 
appears in court and makes answer for himself and boat, con- 
fessing the allegations in the petition, and says nothing why 
judgment should not be rendered against him and the boat. 
The petition is filed on the 2d day of December, 1851; the 
answer is made the same day ; judgment is given for the plain- 
tiff on the same day. This is a personal judgment against 
Egbert Dodge, with the privilege on the steamboat Jamestown 
or her proceeds. There is a long list of intervenors, in whose 
favor against the defendant, Dodge, judgments are rendered, 
with the privilege against the proceeds of the sale of the 
steamboat Jamestown. The execution on the judgment against 
Dodge, in favor of Dietrich, was a personal writ against said 
Dodge. It commanded the sheriff to demand the amount of 
the judgment of the said Egbert Dodge, and if he shall not pay 
the same, after legal demand, that then you cause the same to 
be made out of the personal estate of said Dodge, except 
slaves ; in case he has not personal estate exclusive of slaves, 
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then to make the same out of his real estate and slaves. This 
sale, then, under the view taken by the court in the case of the 
Sea Bird v. Beehler, is not like a proceeding in admiralty 
against a vessel—a proceeding zn rem alone, by which all the 
world are bound—but rather like our own proceeding in attach- 
ment, in which the property attached and sold still remains 
under the liens theretofore on it. 

In the case of Raritan v. Smith, (10 Mo. 527, and Finney 
et al. v. Steamboat Fayette, 10 Mo. 612,) the proceedings 
were against the boat—were zn rem—and a judicial sale, in 
such proceedings, passed the boat to the purchaser, discharged 
from all liens created by law. These cases were noticed and 
approved in the case of the Sea Bird v. Beehler. There is 
nothing inconsistent in the opinions delivered in these cases. 
In the case of the Sea Bird, the proceedings were not alone 
against the boat; they were not zn rem; they were against 
the boat and the owners of the boat. They were not such pro- 
ceedings as admiralty courts use against vessels, and therefore 
not to be controlled by the rules of such courts. In the case 
now before us, the judgment is a personal one against Dodge, 
after his appearance and answer confessing the allegations in 
the petition of the plaintiff. There is a mixture of proceed- 
ings. One part is personal ; the judgment and execution, the 
petition and answer, are all based upon the personal liability of 
Dodge as well as of the boat. The permission of intervenors 
and their judgments, and the distribution of the proceeds of the 
sale among the creditors, partake of the nature of proceedings 
in rem in admiralty. But yet we can not say that this is a 
proceeding in rem. The judgment, in this case, would sup- 
port an action against Dodge in another jurisdiction. It can 
not be construed, therefore, to be alone a judgment zn rem. 
A sale under it will not free the boat from prior specific liens 
under our boat law. I suppose a suit against the owner of a 
boat, with privilege against the boat, under the laws of Louis- 
iana, to have no more effect than a suit here against the owner, 
with an attachment against the boat. If the privilege against 
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the boat have the effect of a proceeding in admiralty in rem, 
then the defendants should have made that appear before us. 
We consider this case fully within the case of the Sea Bird v. 
Beehler. The judgment must therefore be affirmed; the other 
judges concurring. 


Tue Pacrric Rarroap v. THE GOVERNOR.* 


1. Under an application for a mandamus to the governor, requiring him to is- 
sue the bonds of the state to arailroad company under a Jaw alleged by him 
to have been passed by the general assembly over his veto without the ob- 
servance of the forms prescribed by the constitution, a majority of the court 
concurred in sustaining jurisdiction of the application, and passing upon the 
validity of the law, reserving the question of power to mandamus the 
governor for the final hearing upon the return to a conditional writ. 
(Judge Leonarp dissenting. ) 

2. The validity of an enrolled statute, authenticated in the manner pointed out 
by law, by the certificate of the presiding officers of the two houses of as- 
sembly that it passed over the governor’s veto by the constitutional majori- 
ty, can not be impeached by the journals showing a departure from the 
forms prescribed by the constitution in the reconsideration of the bill. 


3 

Application for a mandamus to Sterling Price, governor of 
the state of Missouri, requiring him to deliver to the Pacific 
Railroad Company eight hundred bonds of the state, under an 
act entitled ‘* An act to secure the completion of certain rail- 
roads in this state,” passed over the governor’s veto on the 10th 
of December, 1855. The governor refused to issue the bonds 
on the ground that the law was unconstitutionally passed. An 
agreed case was made, the substance of which is stated in the 
opinion of the court. The act referred to was deposited with 
the laws in the office of the secretary of state, authenticated in 
the manner pointed out by the first section of the second arti- 
cle of the act concerning laws (R. C. 1845). The matter 
was argued by T. T. Gantt and H. R. Gamble on behalf of the 





* This case was prepared for the press by Mr. Samuet A. BENNETT, for- 
mer Reporter. 
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Railroad, and by Mr. Gardenhire, attorney general, on behalf 
of the governor. ; 

Mr. Gamble argued the following points : 

I. This court has jurisdiction of every application for a man- 
damus, although it may refuse to issue the writ where the ap- 
plicant has no legal interest in the performance of the duty, or 
has another adequate remedy against the officer, or the officer 
has a discretion in relation to the duty to be performed. The 
power to issue the writ to the governor is not to be denied be- 
cause he is an officer of the executive department of the gov- 
ernment, nor because his office is established by the constitu- 
tion. (Marbury v. Madison, 1 Cranch.) The argument of 
the attorney general, in the case of Stockton and others y. 
Kendall, (12 Pet.) conceded that any officer, even the presi- 
dent, might be obliged, by mandamus, to perform an act pure- 
ly ministerial. ) 

II. The act in question is so presented to the court in the 
agreed case, with the signatures of the officers of the assembly, 
that it can not be questioned ; and the journals are not to be 
referred to for the purpose of impeaching it. (Upon this point, 
the counsel argued that, in the absence of any*constitutional 
provision on the subject, it was competent for the legislature 
to prescribe what should be conclusive evidence that a law was 
constitutionally passed over the governor’s veto, and that this 
was done by the first section of the second article of the act 
concerning laws (R. C. 1845). He referred to Story on the 
Constitution, § 839, 840, as to the purpose for which journals 
are kept. He also commented upon the cases cited from 23 
Wend. 103 ; 2 Hill, 31; 4 Hill, 484; 1 Denio, 14; and Gif- 
ford v. Livingston, 2 Denio; and concluded that in none of 
them was it distinctly settled that an act can be impeached by 
the journals. ) 

Ill. If the journals are examined, they will show no de- 
parture from the provisions of the constitution affecting the 
validity of the act. 

Mr. Gantt stated the points argued by him, as follows : 
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I. In determining the validity of the act, the court can not 
look behind the enrolled bill, which is a record of the most ab- 
solute kind. 

Il. The provision of the constitution supposed to have been 
disregarded, is one which prescribes a merely formal mode of 
proceeding and is directory only. 

III. If the observance of the provision be nevertheless im- 
portant, it will be seen by looking into the journal that it has 
been observed. 

Mr. Gardenhire argued the following points : 

I. The enrolled bill and the certificate endorsed thereon, 
signed by the speaker of the house and the president of the 
senate, is not conclusive evidence that the constitutional requi- 
sites have been observed. (State v. McBride, 4 Mo. 303; 1 
Kent, p. 500, note; 14 Ills. 800; 28 Wend. 103, 104, 
163 ; 2 Hill, 31; 4 Hill, 384, 390; 2 Stephen’s Comm. 408 ; 
Dwarris on Stat. 31; 1 Greenl. Ev. § 482; 1 Bouvier’s Law 
Dic. 674; T Cow. 613.) The constitution provides a mode of 
authenticating a bill passed over the governor’s objections, by 
requiring the yeas and nays to be entered upon the journals, 
with the governor’s objections. This is the constitutional sub- 
stitute for the governor’s signature, and the journals are the 
first, the original records of it, and it is not in the power of the 
legislature to change the constitutional mode of authenticating 
a law. 

If. It was necessary to enter the ie s objections upon 
the journals of both houses. 

IIf. The bill under consideration was not passed in the man- 
ner prescribed by the constitution, and it is not a law of the 
land. 


Scott, Judge, delivered the opinion of the court. 


On the 10th day of December, 1855, an act entitled ‘‘ An 
act to secure the completion of certain railroads in this state’? 
was passed by the general assembly, the governor’s objections 
to the contrary notwithstanding. This act was authenticated 
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pursuant to the constitution and laws, and was deposited by 
the governor in the office of the secretary of state. Itis agreed 
between the parties to this proceeding, that, according to the 
provisions of this act, if it is binding as a law, the Pacific 
Railroad Company became entitled, upon the performance of 
certain conditions therein mentioned, to have and demand from 
the governor of the state of Missouri, eight hundred state 
bonds, each for the sum of one thousand dollars, payable thirty 
years after date. It is also admitted that the said company 
has performed the conditions prescribed by the law, and did, 
on the 17th day of January, 1856, demand of the governor the 
said state bonds, and that the governor refused to issue them, 
alleging as a reason for such refusal, that the proceedings of 
the general assembly, after the return of said bill by him with 
his objections thereto, were not in conformity to the constitu- 
tion, and especially to the requirements of the 10th section of 
the 4th article of that instrument. 

Extracting from the agreed case the substance of so much of 
the journals as shows wherein consisted the alleged irregularity 
in reconsidering the bill, after its return with the governor’s 
objections, it appears that the bill was sent to the governor on 
the 4th day of December, 1855, for his approval ; on the 10th 
day of that month, it was returned to the senate (the house in 
which it originated) by the governor with his objections, which 
were spread upon the journal of that day, and ordered to be 
printed. The bill was reconsidered on the same day and pass- 
ed by the majority required by the constitution, its passage be- 
ing evidenced by the names of those voting for and against it 
being spread upon the journal. After having passed the sen- 
ate, the bill, together with the governor’s message, was, on 
motion, ordered to be sent to the house of representatives. On 
the same day that the bill passed the senate, the fact of its 
passage by that body was communicated to the house of rep- 
resentatives, and it was immediately taken up for considera- | 
tion, and after an unsuccessful motion to defer its reconsidera- 
tion until the following day, and after dispensing with the read- 
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ing of the governor’s objections, it passed by the requisite ma- 
jority—the ayes and nays for and against the bill being spread 
upon the journal. On the 12th of December, on motion, the 
governor’s objections to the bill were spread upon the journal 
of the house of representatives ; and on the 18th day of De- 
cember, the senate journal was, on motion, so amended as to 
make it appear that on the day on which the bill passed the 
senate, it was ordered that the bill and message of the gover- 
nor be sent to the house of representatives. It was further 
agreed that the admissions made on the part of the governor 
were made because the duties required by said bill are not poli- 
tical duties appertaining to his office of chief magistrate, but 
duties created by said bill, which he was willing to perform, if 
said bill be a law; in which event there shall be no necessity 
for the actual emanation of the writ of mandamus, the governor 
being only desirous to know whether the said law be constitu- 
tional or not. The foregoing are substantially the facts on 
which the mandamus is prayed, requiring the governor to issue 
the bonds demanded by the Pacific Railroad Company. 

This application involves several novel and very important 
questions. But it has been intimated that the matter first to be 
determined is whetaer a mandamus can issue to the chief execu- 
tive officer of the state, requiring him to do any act ; and that 
in the event the opinion should be entertained that a mandamus 
can not issue to the governor, then the judgment of this court, 
on the other questions involved in the case, would be extra- 
judicial, and should not be expressed. 

We know no rule or principle of law which prescribes the 
order in which the matters of law involved in a controversy of 
which a court has jurisdiction, shall be considered. If a ques- 
tion is fairly involved in a controversy, and it is so presented by 
the parties to it that its determination would settle the litiga- 
tion, it would be unusual for the court to evade the question 
presented, and rid itself of the controversy by an opinion that 
would leave the legislation ketween the parties undetermined, to 
be again renewed. This is a matter of prudence and discretion, 
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in the exercise of which courts will be governed by circumstan- 
ces. By the constitution of this state the supreme court has 
power to issue writs of mandamus, and to hear and determine 
the same. To the delegation of this power there is no excep- 
tion. The jurisdiction conferred extends to all writs of man- 
damus, without any limitation whatever, and without any regard 
to the official rank or condition of the party. The jurisdiction 
granted, it is supposed, is to be exercised as jurisdiction is ex- 
ercised in all other cases. When a court has a general juris- 
diction over a subject, and a case arises for the exercise of that 
jurisdiction, the most appropriate course is to issue the writ to 
bring the party before it, and then to hear and determine the 
question whether the case made is a proper one for the remedy 
sought. That the exception is to the jurisdiction of the person 
makes no difference. That exception, when the court has 
jurisdiction of the subject matter of the suit, is to be taken and 
determined like all others, after the return of the writ. It is 
erroneous to say that the court has no jurisdiction to issue a 
mandamus to the governor. The court has power to issue the 
writ, and after a return to it, will determine whether that offi- 
cer is subject to it or not. If the conclusion is attained that 
the case is not a proper one for a mandamus, that is not a de- 
nial of the jurisdiction to hear and determine the cause, but a 
determination of the controversy in favor of the party claiming 
an exemption from the operation of the writ. Applications for a 
writ of mandamus may be based on such grounds as would, at 
the first blush, satisfy a court that it could not be sustained. 
Under such circumstances, it might, for the sake of expedition, 
be refused on the ground stated by the petitioner. This would 
be no denial of the jurisdiction of the court. As the court can 
issue the writ in cases of any doubt or importance, an order is 
made, as a matter of course, on the party to wnom the writ is 
prayed, requiring him to show cause why he should not be re- 
quired to do the act whose performance is sought to be coerced 
by the petitioner, and, on his return made to this order, all the 
questions involved in the case are determined. In the case of 
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Low v. Governor Towns, (8 Georgia, 865,) a mandamus was 
applied for to the governor. An order was made and served, 
requiring him to show cause why a peremptory writ should not 
go { the governor appeared in obedience to the rule, and, upon 
his showing cause, the court held that for political reasons the 
chief magistrate of the state could not, by mandamus, be com- 
pelled to perform even a mere ministerial act ; yet an opinion 
was expressed in relation to the matter in controversy between 
the parties. In the case of Taylor v. The Governor, (1 Ark. 
21,) on an application for a writ of mandamus to the governor, 
the court, without determining the question whether a manda- 
mus can be awarded to the chief magistrate of a state, gave an 
opinion on the merits of the controversy, and refused the writ. 
In the case of Marbury v. Madison, (1 Cranch, 50, ) the supreme 
court of the United States granted a rule on the secretary of 
state, to show cause why a mandamus should not issue direct- 
ing him to deliver a commission. The court heard the cause, 
expressed the opinion that the petitioner was entitled to his 
commission, and afterwards refused to issue a peremptory man- 
damus on the ground that the law conferring jurisdiction on the 
supreme court to issue writs of mandamus to public officers, 
was not warranted by the constitution. This was done by Chief 
Justice Marshall. If, by the law of the land, a writ of man- 
damus can not issue to the chief magistrate of the state, we do 
not maintain that he can waive this exemption. The rule, 
gut libet potest renunciare jurt pro se introducto, is not 
applicable to the case. The question, whether a governor of 
a state can, by a mandamus, be compelled to perform a mere 
ministerial act imposed on him by law, has been discussed in 
the courts of some of the states of the Union, and has under- 
gone some contrariety of determination. In the case of Bon- 
ner v. Pitts, (7 Georgia, 473,) it was the opinion of the court 
that a writ of mandamus might be issued to the governor of a 
state, requiring him to do a ministerial act. In the case of 
Taylor v. The Governor, (1 Ark. 21,) the question was left un- 
determined. In the argument of the case of Stokes v. Ken- 
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dall, (12 Pet. 524, ) the attorney general of the United States, 
though appearing on behalf of the officer to whom the writ of 
mandamus was prayed, conceded that such a writ might be is- 
sued against the President of the United States to compel him 
to perform a duty merely ministerial—an admission entitled to 
some weight, when we take into consideration the officer by 
whom and the circumstances under which it was made. On 
the other hand, in the case of Low v. Governor Towns, (8 
Georgia, 361,) we have seen that it was held that a writ of 
mandamus could not be issued to the chief magistrate of a 
state. The like doctrine was maintained in the case of Han- 
kins v. the Governor, (1 Ark. 570,) and the court, in that case, 
refused to express any opinion on the matter in controversy, 
departing from the course that was pursued by the same court, 
in the case of Taylor v. the Governor, to which reference has 
already been made. (Story on the Constitution, vol. 2, 
§ 1569.) 

In the discussion of the question whether the chief magis- 
trate of a state is subject to the writ of mandamus, the dis- 
tinction between acts purely ministerial, about which he has 
no discretion, but is required by law to do them, and those in the 
performance of which his discretion or judgment is to be exercis- 
ed, is constantly taken. The performance of one class of these 
duties, it is maintained, may be enforced by a mandamus, 
whilst the other, it is conceded on all hands, is of such a char- 
acter that its performance can not be compelled by the courts. 
In order, then, to a full investigation of the question whether 

the writ can issue to the governor, it is necessary to look into 
the Jaw to ascertain the nature of the duties enjoined, prelimi- 
nary to which the question would naturally arise whether the 
law was constitutional. It may be urged that the question may 
be considered whether the writ of mandamus will, in any case, 
be issued to the governor, and if it should be determined that 
it can not be done, then there is an end of this controversy, so. 
far as this court is concerned. In addition to the considera- 
tions heretofore addressed to this view of the subject, it may be 
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remarked that this is a real controversy between the parties to 
this proceeding. A large portion of the people feel a deep in- 
terest in the execution of a law, which they believe is not only 
essential to prevent a great sacrifice of capital already invest- 
ed, but is ultimately connected with the improvement and per- 
manent welfare of the state. A question arises whether that 
law is constitutional or not. An officer entrusted with the ex- 
ecution of that law entertains doubts whether it has passed in 
conformity to the requirements of the constitution, and seeks to 
have those doubts removed by the tribunal appointed, in the 
last resort, to ascertain and determine the meaning of the con- 
stitution and laws. In the proceeding instituted for that pur- 
pose, the constitutionality of the law is clearly involved, and it 
may be a question necessary to be determined in order to the 
settlement of this controversy. There are other ques‘ions in- 
volved, the determination of which, in a particular way, while 
it would end this suit, would not determine the matter in dis- 
pute. Under such circumstances, how much soever we may 
sympathize with those who were opposed to the passage of the 
law, we do feel that we would not have discharged the duty 
imposed on us, were we to select one of the questions involved, 
which, if determined in a particular way, would relieve us from 
the responsibility of settling the point in controversy. If, by 
such a course, this act should fail of being executed, no step 
has fallen under our observation so well calculated to inspire 
distrust in our institutions and laws. This court ordinarily, 
without hesitation, decides questions which are not necessary to 
be determined in order to dispose of a suit, but which are re- 
quired to be settled in order to adjust finally the matter in liti- 
gation between the parties. 

The question involved in this case, about which our opinion 
alone is sought, is presented in such a way by the argument of 
parties, as to render it unnecessary to decide whether a manda- 
mus can issue to the chief executive, requiring him to do any 
act. Nor do we determine it, or preclude him from insisting 
on his exemption from it. We will express an opinion in rela- 
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tion to the point submitted for our judgment, and will so shape 
our course that the governor will, so far as our action is con- 
cerned, be entirely at liberty to raise the question of his liabi- 
lity to be coerced by a writ of mandamus, and have it judicially 
determined—a question about which we express no opinion, 
especially as it has not been argued on the part of the execu- 
tive. After offering. the foregoing considerations in vindica- 
tion of the course which a sense of duty requires us to pursue 
on this occasion, we will proceed to consider the question which 
this application submits for our judgment. 

Whilst the power of the courts to declare a law unconstitu- 
tional is admitted on all hands as being necessary to preserve 
the constitution from violation, yet such a power is claimed and 
exercised in relation to laws which on their face show that the 
constitutional limits have been transcended. The reason of 
this principle limits the claim of jurisdiction to such cases. 
The constitution is designed to limit the powers of the govern- 
ment, and to confine each of the departments to its appropri- 
ate sphere. If the legislature exceed its powers in the enact- 
ment of a law, the courts being sworn to support the constitu- 
tion, must judge that law by the standard of the constitution, 
and declare its validity. But the question, whether a law on its 
face violates the constitution, is very different from that growing 
out of the non-compliance with the forms required to be ob- 
served in its enactment. Inthe one case, a power is exercised, 
not delegated, or which is prohibited, and the question of the 
validity of the law is determined from the language of it. In 
the other, the law is not, in its terms, contrary to the constitu- 
tion ; on its face it is regular, but resort is had to something 
behind the law itself in order to ascertain whether the general 
assembly, in making the law, was governed by the rules pre- 
scribed for its action by the constitution. This would seem like 
an inquisition into the conduct of the members of the general 
assembly, and it must be seen at once that it is a very delicate 
power, the frequent exercise of which must lead to endless con- 
fusion in the administration of the law. This inquiry may be 
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extended to good as well as to bad laws—to those passed as 
well with the approval of the governor, as to those which are 
passed his objections to the contrary notwithstanding ; for it is 
clear that, if a law passed over the objections of the governor 
may be impeached by inquiring whether the forms of the con- 
stitution were observed in its enactment, the same inquiry may 
be instituted in relation to laws passed with his sanction ; and 
thus statutes, constitutional cn their face, regular in their 
terms, which may have been the rules of action for years, and 
under which large amounts of property have been vested, and 
numerous titles taken, may be abrogated and declared void. A 
principle with such a consequence should be supported by a 
weight of authority which no court can resist. When we re- 
flect on the manner in which the journals are made up, and the 
rank of the officers to which that duty is entrusted, how start- 
ling must the proposition be that all our statute laws depend 
for their validity on the journals of the two houses of the gen- 
eral assembly showing that all the forms required by the con- 
stitution to be observed in their enactment have been complied 
with. The required forms may be observed, and the clerks 
may fail to make the necessary or correct entry. If the jour- 
nals had been designed as the evidence in the last resort that 
the laws were constitutionally passed, would not some method 
have been adopted by which greater care would have been 
exacted in entering the proceedings of the two houses? 
Would the task of making them have been entrusted to a single 
clerk, with a power in the houses to dispense with their reading, 
even should there be a rule requiring them to be read—a mat- 
ter, however, about which the constitution and laws are silent ? 
In that country from which we borrow so many of our ideas 
respecting government and laws, and whose common law and 
early statutes constitute the substratum of all our systems of 
jurisprudence, the statute roll is the only and the exclusive 
evidence of what the statute law is, so long as it is in exist- 
ence. Then it is maintained that, if the journal were every 
way full and perfect, yet it hath no power to satisfy, destroy 
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or weaken the act, which, being a high record, must be tried 
only by itself—¢este mezipso. ‘‘ Journals are no records, but 
remembrances for forms of proceedings to the record; they 
are not of necessity, nor have they always been. They are 
like the dockets of the prothonotaries, or the particulars to the 
king’s patent. The journal is of good use for the observation 
of the generality and materiality of proceedings and delibera- 
tions, as to the three readings of any bill, the intercourses be- 
tween the two houses, and the like ; but when the act is passed 
the journal is expired.” (Hobart, 110.) ‘‘ The judges ought 
to take notice of a general law, for they are to determine 
whether it be a statute or not, and therefore a man can not 
plead nud ¢iel record to it. It shall not be proved by a jour- 
nal.” (Hale’s History, 13.) Numerous authorities might be 
cited of the same purport. 

So it appears that by the common law the statute roll was 
the absolute and conclusive proof of a statute. This record 
could not be contradicted. It implied absolute verity. There 
was no plea by which the existence of a statute could be put in 
issue. Under this state of the law our constitution was adopted. 
That instrument provides that every bill, having passed both 
houses, shall be signed by the speaker of the house of represen- 
tatives and by the president of the senate. This is the mode 
adopted for the authentication of every bill, and furnishes the 
evidence of its passage by the two houses in the first instance. 
The governor’s signature to a bill is not required as a means or 
part of its authentication, but as evidence of his approval. The 
governor being no member of either house, and in contempla- | 
tion of the constitution not being present during their delibera- 
tions, could not know whether a bill had passed the two houses 
or not. The constitution itself contemplated that there might 
be laws without the signature of the governor, and therefore 
the mode of authentication adopted was the evidence of the 
passage of all bills, in the first instance, by the two houses, as 
well those passed with his approbation as those passed against 
his consent. Now, looking at the matter by the light of rea- 
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son alone, is not the evidence furnished by the roll that the bill 
has passed the two houses, stronger and more conclusive to the 
mind than that furnished by the journal? The constitution 
does not expressly require a journal to be kept, though it evi- 
dently contemplates that there would be one. But it nowhere 
provides how the journal shall be authenticated. It does not 
require that it shall be signed by any one, not even a clerk. It 
is not required to be read or examined. Now, is not the evi- 
dence furnished by the bill, authenticated in the manner pre- 
scribed by the constitution, with the signatures of the highest 
officers of the two houses, more conclusive to the mind than the 
unauthenticated journals kept by the two houses ? But on what 
principle is a resort had to the journals to impeach the validity 
of alaw? It could not be done at common law ; there is noth- 
ing in the constitution which authorizes any such resort even by 
implication. There is no statute law which sanctions such a 
course. Where, then, is the authority found for going behind 
the statute roll, and looking into the journals of the two houses, 
in order to ascertain whether they have conformed their conduct 
to the constitution in the enactment of the laws? Greenleaf is 
cited (§ 491) to show that the journals of either house are the 
proper evidence of the action of that house upon all matters 
before it. This is unquestioned law. But it is clear that the 
author did not mean that the journals, which are not records, 
are evidence to contradict the most solemn records known to 
the constitution and laws. In support of the position, refer- 
ence is made to English authorities. Now those authorities, 
while they admit the journals are evidence, could never intend 
that they were evidence to contradict the statute roll; for if any 
one thing is better settled in the English law than all others, it 
is that the statute roll is a record of so high a nature that it 
imports absolute verity, and can not be contradicted. The 
case of Root v. King, (7 Cowen, 613, ) is also cited by Green- 
leaf to show that the journals of the houses of assembly are evi- 
dence; but a reference to that case shows that the point, whe- 
ther they are evidence to contradict the statute roll, was never 
24—VOL. XXIII. 
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thought of or considered. Documents may be evidence for one 
purpose, but not for another. The oath of a competent wit- 
ness is evidence ; but because it is evidence, is it therefore to be 
received to contradict a solemn record? But it is said that 
courts have the undoubted right to declare the laws unconstitu- 
tional. No principle is better settled than this. But it has no 
application to the question under consideration; it has been 
applied to those cases in which it appears from the face of the 
law itself—cases in which it was conceded that the forms of the 
constitution were observed in its enactment. It has not been 
perverted to the purpose of going behind the statute roll in or- 
der to ascertain whether.the legislature did not depart from the 
rules prescribed by the constitution for the government of its 
conduct in making the laws. In our investigation we have not 
mei with a single case in which the courts have looked behind 
the statute roll in order to determine whether, in passing a law, 
the members of the legislature conformed their conduct to the 
rules directed by the constitution to be observed in framing 
laws. The case of Spangler v. Jacoby, (14 Illinois, 299, ) 
does not detract from the correctness of this assertion. Nor do 
the cases of Douglass v. Bank of Missouri, (1 Mo. 28,) and 
the State v. McBride (4 Mo. 803). The question, how far 
it is permitted to go behind a statute roll in order to ascertain 
whether a law has been passed in conformity to the require- 
ments of the constitution, has been considered in the courts of 
the state of New York. But the history of the controversy will 
show that the power assumed in this case was never claimed by 
one for the courts. By the constitution of the state of New 
York it is prescribed, ‘‘ that the assent of two-thirds of the 
members elected to each branch of the legislature shall be re- 
quisite to every bill appropriating the public moneys or prop- 
erty for local or private purposes, or creating, continuing, al- 
tering or renewing any body politic or corporate.” It was 
provided by a law that no bill shall be deemed to have been 
passed by the assent of two-thirds of the members elected to 
each house, unless so certified by the presiding officer of each 
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house. A statute made it the duty of the secretary of state to 
certify and endorse upon every bill the day, month, and year 
when the same became a law, and made such certificate conclu- 
sive evidence of the facts therein declared. Under this provi- 
sion of the constitution and these statutes, the general banking 
law and others, altering the charters of bodies politic, were 
passed ; they passed, however, as ordinary laws, and were not 
endorsed by the presiding officers of the two houses as having 
passed by a two-thirds vote. Questions arose whether these 
laws were not within the meaning of the constitution, and 
therefore should have been passed by a vote of two-thirds of 
the members of each house. It was held that these laws were 
not within the provision of the constitution requiring a two- 
thirds vote for their passage, and so a decision of the question, 
as to their constitutionality, became unnecessary. The ex- 
treme claim of those who maintained that the constitutionality 
of these laws might be inquired into by going behind the certi- 
ficate of the secretary of state, was limited to the examination, 
whether the requisite number of votes had been given to pass 
them. The constitution requiring that the vote of two-thirds 
of the members should be necessary to pass such laws, it was 
maintained that the number of votes by which they had passed 
was of their essence and vitality, and therefore could be in- 
quired into. Those who maintained this opinion deprecated 
any further inquiry into the manner in which the general as- 
sembly had conducted itself in the enactment of laws, main- 
taining that the certificate of the secretary of state was con- 
clusive as to all other matters. This is as far as any case 
which has been shown us has gone. It is the principle of the 
case of Spangler v. Jacoby, (14 Illinois, 299,) to which refer- 
ence has been made. It is the principle of the case of the 
State v. McBride (4 Mo: 33), The case in Illinois seems 
to be founded on the peculiarity of the constitution of that 
state. The case of McBride was not a case in which the au- 
thenticity of a statute roll was involved, but grew out of the 
provision in our constitution respecting the mode of making 
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amendments to it, and is deemed inapplicable to the question 
under consideration, as neither the constitution itself nor any 
statute prescribed a mode by which they should be authentica- 
ted, or declared what should be the evidence of their passage. 
If the principle contended for in this case, and which, to the 
extent claimed for it, we have found maintained in no other, 
is sanctioned, then every law may be overturned which is shown 
by the journals to have been irregularly passed. It is asked, 
is the constitution to be departed from with impunity, and is 
there no way to confine the legislature to the observance of the 
rules of conduct prescribed by the constitution for its govern- 
ment in the enactment of laws? Our government is adminis- 
tered by means of trusts reposed in agents. Powers are con- 
fided to all the departments to be exercised in a mode prescri- 
bed by the organic law. The course required to be observed 
in the performance of an act is not always of its essence or vi- 
tality. When an act is directed to be done in a particular way, 
the direction may be merely mandatory—that is, it is not of 
the essence of the act, but the act may stand in law notwith- 
standing the direction was not strictly observed. This is a 
familiar principle. Those exercising the powers of the several 
departments are sworn to support the constitution; yet if they 
violate their duty, the exigencies of government require that 
their acts must be upheld. This is not true of all violations of 
the constitution, but is particularly applicable to violations of 
the class of those which are urged against the validity of the 
law under consideration. We do not mean to say that the gen- 
eral assembly violated its duty in the mode adopted in the re- 
consideration of the bill which is now before us. All we de- 
sign to hold is, that there are forms to be observed in the en- 
actment of laws ; that the members of the legislature are sworn 
to observe those forms; and yet, if they are violated, the con- 
stitution never intended that their acts should be void. The 
provisions of the constitution alleged to have been violated in 
the reconsideration of this bill were designed to be directory. 
The objections urged against the manner of its reconsideration 
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are of such a character that it is impossible to say that if they 
did not exist the result would have been the same. If the form 
of spreading the message upon the journal, and reading it in 
both houses, had been complied with before the bill had been 
reconsidered, and all the members of both houses had stopped 
their ears and absolutely refused to hear or be informed of the 
nature of the governor’s objections, would not the law still 
have been binding? Would not the spirit of the constitution have 
been violated by such a course, and yet the law be adjudged 
constitutional? The same arguments, which show that there 
must be an inquiry into the regularity of legislative proceedings, 
are as strong to show that there should be an inquiry into the 
acts of the other departments. Would it be allowed to inquire 
whether a judgment pronounced by this court, regular on its 
face, was not concurred in by the requisite number of judges ? 
If the minutes of the court showed that a judgment was differ- 
ent from that entered of record, could the minutes be produced 
in evidence to invalidate the judgment? The constitution, in 
requiring the governor to approve a bill, contemplated that the 
act of approval should be done understandingly ; that he should 
be informed of its contents. Now, in order to defeat a law, 
could it be shown that the governor approved it without know- 
ing any thing whatever in relation to it? The sense of the 
words in which the forms to be observed in legislation are pre- 
scribed, may be matter of doubt. Different opinions may be 
entertained as to the meaning of the language in which they 
‘are expressed, as well as to the end or object of them. This 
very case furnishes an illustration of the truth of this remark. 
The members of the general assembly may conscientiously 
believe that they have pursued the constitutional course. But 
to give the executive and judicial departments a right to re- 
revise this exercise of their judgment, would it not be subject- 
ing the legislature to a surveillance, which, instead of making it 
a coordinate department, would subject it to a dependence on the 
others. There is a fitness in making each department the sole 
judge of the rules prescribed for its conduct ; this is necessary 
to render them coordinate, and not dependent on each other. 
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It remains to consider an argument drawn from the omission 
in the constitntion to provide a mode of authentication for those 
laws returned by the governor without his signature, and, after 
reconsideration, passed by both houses. From this omission 
the argument was advanced that the constitution, failing to pro- 
vide a mode of authentication for such laws, the journals of the 
two houses were the only evidence of the passage of them, and 
from those journals it must appear that the action of the two 
houses was in conformity to the forms prescribed by the consti- 
tution. The constitution having omitted to provide how those 
laws should be authenticated, it was competent for the legisla- 
ture to do so. Hence we find that as early as the year 1820 a 
statute now in force, in relation to this subject, was passed. 

We do not maintain that the legislature can prevent a scru- 
tiny into its acts, which the constitution designed shou!d be made, 
by any mode of authentication it may adopt. We have endea- 
vored to show that the constitution never contemplated that ob- 
jections of the character urged against the law, whose validity 
is now under consideration, should be raised against a bill pass- 
ed with the approval of the governor. There is no reason why 
objections of a like character should be raised against a bill 
passed against his will. As the constitution did not contem- 
plate that such objections should be fatal to the validity of a 
law, the mode of authenticating bills passed over the objections 
of the governor, provided by the act of 1820, and which con- 
tinues in force to this day, is consistent with the constitution 
and is binding and conclusive. As the signatures of the pre- 
siding officers of the two houses were the evidence of the pas- 
sage of a bill in the first instance, nothing was more appropri- 
ate than that the certificates of the same officers should be evi- 
dence of its passage against the consent of the governor. As 
their certificate shut out objections against the manner of pass- 
ing bills in the first instance, it is entirely consistent with the 
constitution and with reason that a like certificate should silence 
all objections of a like character taken against the mode of pass- 
ing it on its reconsideration. 

Upon the whole, we are of the opinion that the objections 
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taken against the mode of passing this law by the general as- 
sembly on its reconsideration, are untenable; that the consti- 
tution and law precludes an inquiry as to the existence of such 
objections, the constitution regarding the provisions, alleged to 
have been violated in the passage of this law, as merely directo - 
ry, and being so, a departure from them, even if there was a 
departure, would not render the law void. Under the circum- 
stances, we will not direct a peremptory writ, but a rule nzsz 
will be made. (Leonard, J., dissents. ) 


Hornsry & Wire, Appellants, v. Casry, Respondent. 


1. An election, made by a widow under the 3d section of the dower act, (R. 
C. 1845, p. 430,) to take one half of the real and personal estate belong- 
ing te her husband at the time of his death absolutely, will operate as a 
bar to dower under the first section of the same act. 


Appeal from Washington Circuit Court. 


The facts of this case sufficiently appear in the report of the 
former decision of this writ, contained in 21 Mo. 545. 

7. C. Johnson, for appellant, cited Stone v. Stone, 18 Mo. 
391; Davies v. Davies, 5 Mo. 189; Lawrence v. Baubier, 2 
Bailey’s Rep. 651; Ex’rs of Hopkins v. Mazyck, 1 Hill Ch. 
R. 251; Lawdner v. Chisholm, 2 McCord’s Ch. R. 462; 
Lansdown v. Lansdown, 2 Moseley R. 364; Hall v. Reid, 2 
Barb. Ch. R. 505; Fitzgerald v. Peck, 4 Littel, 127 ; Chap- 
lin v. Layton, 18 Wend. 424 ; Crazier v. Acer, 7 Paige Ch. 
R. 143 ; Hall v. Hall, 2 McCord, 280; Pinckney v. Pinck- 
ney, 2 Richardson’s Eq. R. 287. 

Frissell, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This is the same case reported in 21 Mo. 545. The only 
remaining question is, whether the election made under a mis- 
take as to her rights may be set aside on a proper application 
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for that purpose. The petition was amended, after the case was 
reversed and sent back, by adding an averment that Casey, the 
purchaser, took with knowledge of all the facts charged .in 
relation to the sale of the real estate, &c. To this amended 
petition defendant demurred. Judgment was rendered thereon 
for defendant. 

This case is subject to the same law as before laid down in 
regard to it. The only question now is, whether Mrs. Horn- 
sey can be relieved against her election, and be allowed now to 
take dower under the first section of the dower law. In our 
opinion, the plaintiffs, Hornsey and wife, have no such right ; 
they are not entitled to be thus relieved. They deliberately 
made their election by deed ; they were not content to take 
dower under the first section; they wanted more and a larger 
estate ; now when they find themselves disappointed, they wish 
to take only what they at first rejected. They have shown 
themselves entitled to no such relief. 

In the petition they have not pretended that they were de- 
ceived ; they have stated no fact constituting a mistake ; they 
were not misled by any false or deceptive statements; they 
knew the differences in regard to dower under the first section 
and under the third section, or they would not have made their 
election by deed. The judgment must therefore be affirmed ; 
Judge Leonard concurring. (Scott, Judge, dissenting. ) 


a 


| Logan’s ApM’R, Appellant, v. CALDWELL, Respondent. 


1. A deed of conveyance of a tract of land, executed by A., contained the 
following reservation: “The said A. reserves the use of said tract of land 
and farm thereon, or the rents and profits arising from it, during his life 
and the life of his wife.”? Held, that this reservation created no interest in 
the wife, and that the personal representatives of A. and not of his wife, 
would be entitled to money becoming due for the use and occupation of the 

premises by A.’s grantee after the death of A. and before that of his wife. 

(Leonarp, J., dissenting, holding that, upon the death of the husband, the 

interest created by the reservation, being a freehold interest, passed to the 

heir, and not to the administrator. ) 
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Appeal from Perry Circuit Court. 


This was a suit instituted by the administrator of John Lo- 
gan to recover rent claimed to have become due under the re- 
servation contained in a deed from John Logan to the defen- 
dant, Caldwell. It appears by the finding of the court that 
defendant Caldwell had paid for the use and occupation of 
the premises up to the death of Logan. The court decided 
that the defendant was ‘‘ not responsible to the plaintiff, the 
administrator of Logan, for any rent accruing after the death 
of Logan, the same belonging to Rosannah W. Logan, the 
widow of Logan, she having survived him.” Judgment was 
accordingly given for defendant. Plaintiff appealed. 

Frissell, for appellant. 

Noell, for respondent. 

I. After the death of John Logan the rents reserved in that 
deed were reserved for the benefit of his wife Rosannah W. 
Logan, and the administrators of John Logan have no right 
to recover the same. Such was the plain intention of the par- 
ties as appears from the face of the deed, and that inten- 
tion, when executed, will be carried into effect. (Perry v. 
Craig, 8 Mo. 360; Gathwright v. Calloway county, 10 Mo. 
663; Com. Dig. 23.) 

II. The rent claimed in this case having accrued after the 
death of plaintiff’s intestate, does not accrue to him as admin- 
istrator, even should the deed warrant the construction claimed 
by his counsel. If any right of action exists, it is in the heirs 
and not the administrator. (Bacon’s Abr. tit. Rent, 348-9.) 


Scort, Judge, delivered the opinion of the court. 


John Logan conveyed a tract of land to the defendant, Cald- 
well, in fee, with the following clause, by way of exception or 
reservation, viz: ‘‘ With this exception, that said John Lo- 
gan reserves the use of said tract of land and farm thereon, 
or the rents and profits arising from it, during his life and 
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the life of his wife”? John Logan’s wife survived him, and 
the question is, whether this clause gives the rents and profits 
accruing after his death to his wife. 

We see nothing in the language used which can by any im- 
plication create any estate or interest in the wife. If the re- 
servation had been during the life of the wife alone, would she 
have taken any interest? Can the circumstance that it is made 
during the joint lives of herself and husband vary the effect of 
it? Ifa landlord reserves a rent in a lease to B. during the 
life of C., does that, by any implication, entitle C. to the rent? 
We see no difference between that case and the present one. 
There is nothing ig the relationship between husband and wife 
which can make a difference. 

It was insisted for the defendant that the administrator of 
John Logan had no right to sue for the rent; that if any right 
of action existed, it was in his heirs and not in his administra- 
tor. We do not consider that the clause in the deed that has 
given rise to this controversy, created the relation of landlord 
and tenant between John Logan and the defendant. A rent, 
strictly speaking, must be certain, or that which may be made 
certain. Here, there is no reservation of any thing certain. 
The entry of the defendant under the deed impliedly raised on 
his part a promise to pay for the use and occupation of the 
land. That promise to Logan was transmissible to his personal 
representatives. Judge Ryland concurring, the judgment will. 
be reversed, and the cause remanded. 


LronarD, Judge. The reservation here, I think, is to the 
husband during the joint lives of himself and wife, and the wife, 
therefore, took no interest, although it is very probable the hus- 
band meant otherwise. Upon the husband’s death this was an 
estate pur auter vie, and, being a freehold interest, did not 
vest in the administrator, so as to entitle him to sue for the use 
and occupation had after the husband’s death. (4 Kent Com. 
26, 27.) In most of the states provision has been made by 
statute, vesting such estates in the administrator ; but nothing of 
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the kind has been done here. If it were to be considered as an 
estate pur auter vie in a rent, instead of an estate in the land, 
it would, at common law, be extinguished by the death, (Co. 
Litt. 41, 5, and Hargrave & Butler’s note 240,) and we have 
no statute remedying this defect. 

There is no express contract here on the part of the grantee 
in the deed to pay the husband for the use of the land, and al- 
though, while he was alive and the owner, such a contract would 
be implied from the use in favor of the husband as owner, none 
can be implied after his death, without first assuming that this 
freehold interest in the land belonged to the administrator as 
such. 

I think the judgment is right, although for a different reason 
from the one upon which I suppose it was given. 


,GILLETT, Plaintiff in Error, v. CAMP AND WIFE, Defendants in 
Error. 


1, A proceeding in a probate court of a sister state against a citizen of the 
state of Missouri, with constructive notice only, is not a judicial proceed- 
ing within the meaning of the constitution of the United States. 


Error to Warren Circuit Court. 


The amended petition in this case is as follows: ‘‘ Plaintiff 
states that in the year of our Lord 1848, he was appointed 
guardian of Elvira Debo, a minor at that time, under the age 
of twenty-one years, by the Probate Court of the county of 
Lafayette, in the state of Wisconsin, at which time the said 
Elvira owned an interest in several negroes in Marion county, 
Missouri, worth about $1000, and which interest is now much 
larger ; and said negroes are still in the said county of War- 
ren; that he qualified as such and accepted the trust; that she 
was at that time living with him in said county of Lafayette ; 
that from that time he took care and control of her ; furnished 
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her a support, clothed and sent her to school, until some time 
in the year of our Lord » while she was at school in the 
city of St. Louis, she, without his knowledge or consent, left 
the school he placed her at, and got married to said Beverly 
Camp ; that, at the commenc ment of this suit, he and she 
were living together as husband and wife, in the county of 
Warren, state of Missouri. He further says that after he as- 
certained that she had left the school and married the defen- 
dant, he informed the probate court aforesaid of the fact, and, 
under the direction of that court, gave the notice required of the 
time and place he would apply for a final settlement of his ac- 
counts as her guardian ; and that, in pursuance of that notice, 
he did present to said court, at the court-house, in the village 
of Shullsbury, in the county of Lafayette, in the state of Wis- 
consin, on the 28th day of November, 1853, his account for 
his advances and expenses for her support, clothing and school- 
ing, the interest thereon, and costs of his guardianship ; that 
said accounts were then and there fully examined by the court ; 
that, upon this examination of the accounts and settlement 
thereof, the court allowed a balance due said plaintiff against 
the said Elvira and Beverly her husband, of the sum of 
$612 47; that said balance is yet due with interest thereon, 
and every part thereof unpaid; that said allowance and decree 
has not been appealed from or in any way reversed, but still 
remains in said court in full force; wherefore he asks judg- 
ment for the same, with interest till paid. Plaintiff further 
says that said defendants are indebted to him in the said sum 
of $612 47, for money paid and expenses incurred by him to- 
wards the education and maintenance of the said Elvira, before 
her marriage, for which he asks judgment. The plaintiff fur- 
ther states that, upon the final settlement aforesaid, the court 
discharged him from any further duties as guardian of said 
Elvira.” 

To this petition defendants demurred; the court sustained 
the demurrer, and gave judgment for the defendants. Plain- 
tiff brings the case to this court by writ of error. 
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Hunt, Broadhead, 4. D. Glover and Glover & Richard- 
son, for plaintiff in error. 

I. Gillett’s guardianship ceased on the marriage of his ward 
Elvira with Camp, end gave him a right to a final settlement of 
his accounts with her and her husband. (Reeve’s Dom. Rel. 
§ 327.) 

II. Gillett was not bound to maintain and educate his ward 
at his own expense, but had a right to be reimbursed therefor 
out of her estate, she having an estate in Missouri. (Reeve’s 
Dom. Rel. 324.) 

Ill. The Probate Court in Wisconsin that appointed Gillett 
guardian of said Elvira, had jurisdiction to audit and settle his 
accounts ; and after notice given for the purpose, u final settle- 
ment has the force of a judgment. (Caldwell v. Lockbridge, 
9 Mo. 862.) 

IV. The record of this judgment recites that the defendants 
were notified, and it is so stated inthe petition. These recitals 
as to the jurisdiction of the court, as well as those relating to 
the merits, as they are a part of the record, must be taken as 
true and conclusive till appealed from or corrected in that 
court. (16 Mo. 108 ; 10 How. 871; 19 Mo. 824; Story’s 
Conf. of Laws, § 606; 21 Mo. 557 ; 1 Stark. on Co. 209.) 

V. A final settlement by a guardian, in the proper probate 
court, after due notice given according to the requirements of 
the statute for such settlement, is conclusive against the world, 
whether any of the parties interested were actually present or 
not, unless it can be impeached for fraud or collusion. (1 
Stark. Ev. 228, 231; 4 Johns. Ch. 106. See generally Parks 
v. Stonum, 8 Ala. 752; 1 Greenl. Ev. § 504; 1 Kent Com. 
260 ; Mills v. Duryer, 7 Cranch, 481; Warren & Datlon vy. 
Lusk, 16 Mo. 102; Rev. Stat. Wis. 1849, p. 399; 5 Monroe, 
576; 1 Harr. & Jo. .28, 134; 3 Gill & Jo. 25; 178. &R. 
336; 1 Pet. 328; Elliott & wife v. Lewis et al., 3 Edwards’ 
Ch. 40; Cunningham v. Pool, 9 Ala. 615; 2 Kent, 190, 191; 
Newport v. Cook, 2 Ashmead, 332; Still v. Glass, 1 Kelly, 
476; Selin vy. Snyder, 7S. & R. 172; Kennedy vy. Wachsmutt, 
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12 Serg. & R. 171; Hampton v. McConnell, 3 Wheat. 234 ; 
Green vy. Sarmiento, Pet. C. C. R. 74; Smith v. Rhodes, 1 
Day, 168; 1 Greenl. Ev. § 522-3.) 

Porter and Saunders, for defendants in error. 

I. The proceeding before the Probate Court was ex parte and 
without any notice to respondents, or appearance or waiver of no- 
tice, to warrant a judgment or decree ggainst them, and any 
such judgment or decree is therefore Toil. * (Saller v..Hays, 8 
Mo. 84; Webb v. Garner, 4 Mo. 12; Smith y. Russell, 6 Mo. 
463.) Such a balance found could, at most, be operative as a 
judgment only on the effects of his former ward in his power or 
control in Wisconsin, and not so as to be enforced by a suit in 
Missouri. 

II. The facts stated in the petition do not show any judgment 
or decree against the respondents; nor does it show that the ar- 
ticles furnished his said minor ward by plaintiff were really ne- 
cessaries suitable to her circumstances; nor that plaintiff fur- 
nished said articles intending at the time to charge said Elvira, 
the respondent, therewith ; nor any promise, express or implied, 
to repay the same to him on the part of respondents or either of 
them. (Chitty on Contracts, 140, 142.) 


Scott, Judge, delivered the opinion of the court. 


The case came up on a demurrer to the petition. Camp, with 
his wife, who had been a ward of Gillett, resided in this state. 
Gillett, who had been guardian of Mrs. Camp, was a citizen 
of Wisconsin, where he was appointed her guardian. Mrs. 
Camp, it seems, had no estate in Wisconsin, at least none ever 
came to the hands of her guardian, if his accounts are true and 
just. Upon no other notice than that of a publication in the 
newspapers while Camp and his wife weygliving in this state, 
Gillett went into a probate court, in the state of Wisconsin, and 
established a demand against Mrs. Camp, as his ward. This 
proceeding, in a probate court in the state of Wisconsin, against 
citizens of Missouri, with no other than constructive notice, is 
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maintained to be a judicial proceeding within the meaning of the 
constitution of the United States, and as such is entitled to such 
faith and credit in all the other states as it enjoyed in the state 
of Wisconsin. The record does not inform us what credit was 
due to this proceeding by the laws of Wisconsin ; but we think we 
may say, however great that credit may be, it was not a re- 
cord nor judicial proceeding within the contemplation of the 
constitution and laws of the United States. The authorities 
are uniform that a judgment in one state against a citizen of 
another state, on constructive notice, is a nullity, irrespective 
of the faith and credit that may be given to it by the law of 
the state where it is rendered. (See 2 Cow. & Hill’s notes, 
907.) There was no error, therefore, in sustaining tle de- 
murrer to the first count in the declaration or petition. 

But there was a second count for money paid and expenses 
incurred towards the education and maintenance of the wife of 
the plaintiff. Under the liberality now allowed in pleading, we 
can not say that this count was insufficient. 

In overruling the demurrer to this count in the petition, we 
do not wish to be understood as expressing an opinion favora- 
ble to the plaintiff’s claim. The case is before us on a de- 
murrer, consequently we can know nothing of the circumstan- 
ces under which the charges against the defendants are prefer- 
red. A guardian can not make what accounts he sees fit on 
behalf of his ward, and expect them to be allowed as a matter 
of course. He must have regard to her expectations in life, 
and educate her accordingly. The other judges concurring, the 
judgment will be reversed, and the cause remanded. 


AnpERSON, Respondent, vy. ANDERSON, e¢ al., Appellants. 


1. Where in a suit for partition there has been no service of a copy of the 
petition with the requisite notice upon two of the defendants, and there is 
filed an instrument in the following form, signed by said two defendants: . 
“ October 6th, 1854. We wish to waive the notice of the division of the 
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real estate belonging to the heirs of R. T. A., deceased. [Signed] 8. C.’? 
M. A.:? Held, that this does not amount toa service on them or an ap- 
pearance by them, and that a judgment by default against them would be 
irregular and should be set aside. 


Appeal from Lincoln Circuit Court. 


Broadhead and Hunt, for appellants. 

I. The parties defendant were not in court when the judg- 
ment was rendered. Two of them were not served with pro- 
cess. The memorandum attached to the petition is no appear- 
ance in court. (Sess. Acts, 1847, p. 106; R. C. 1845, p. 
804-5.) There are only two modes of commencing a suit un- 
der the practice-acts of 1845 and 1849 ; first, by the voluntary 
appearance of the party; second, by filing a declaration or 
petition and suing out asummons. By the act of 1847, the 
latter mode may be adopted, but the time of service (which, by 
the partition law, is four weeks,) is not changed. In this 
case there was no voluntary appearance of two of them, and 
the others were not served in time, as appears by the judg- 
ment of partition. A copy of the petition only was delivered 
to Harrison Anderson, without a copy of the writ, or any notice 
when or where it would be presented. (R. C. 1845, p. 805; 
Practice Act, 1849, art. 5, sec. 1, 4; Waddingham et al. vy. 
City of St. Louis, 14 Mo. 195.) 

If. The first judgment by which the rights of the parties 
was found, was merely interlocutory ; (McMurtry v. Glascock, 
20 Mo. 432; 8 Mo. 53;) and the motion being made before 
the report of the commissioners was acted on, ought to have 
been sustained and leave to plead granted. 

III. The judgment of the court was manifestly erroneous in 
giving to the widow one-half the land. There was no aver- 
ment or proof that she made her election .as provided by the 
Tth section of the dower law, and she was therefore only en- 
titled to dower under the first section of that law, one-third 
during her life. (R. C. 1845, p. 480-1.) 

A. H. Buckner, for respondent. 
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RyLAND, Judge, delivered the opinion of the court. 


Susannah Anderson filed her petition in the office of the 
clerk of the Circuit Court of Lincoln county, on the 21st of 
August, 1854, against Jeremiah Anderson and others, as heirs 
of Ransom T. Anderson, deceased. The petitioner states that 
she is the lawful widow of said Ransom T. Anderson, and the 
defendant, Jeremiah Anderson, the father, and James Ander- 
son, Harrison Anderson, Sarah Cochran, Julia Williams, and 
Mary Anderson, his brothers and sisters ; that said Ransom 
died intestate, without leaving any child or children living ; 
that the petitioner, as his widow, is entitled to one equal un- 
divided half of the real estate of which the said Ransom died 
seized, and that the above named persons, as father and bro- 
thers and sisters, are entitled to the other half of said real 
estate—that is, the widow is entitled to one-half, and each of 
the others to one-sixth of the other half; that said Ransom 
died seized of about 485 acres of land, which is specifically set 
forth and described in said petition. The petitioner avers that 
the debts against the estate of said Ransom have all been paid, 
and that no reason exists why any partition of said lands should 
not be made according to the rights of the parties, and ‘‘ asks 
that, each of said defendants be duly notified of this suit, and 
that the court will adjudge partition of said lands among said 
parties according to their respective rights, and appoint com- 
missioners to make said partition.” 

On this petition a summons was issued dated August 21, 
1854, returnable to the first day of the next term of the Cir- 
cuit Court of said county, which was to begin and be held on 
the first Monday in October next ensuing, against Jeremiah 
Anderson, James Anderson, Harrison Anderson, James Wil- 
liams and Julia Williams his wife, and Mary Anderson. The 
name of Sarah Cochran does not appear in this summons. The 
sheriff made the following return on said summons, viz: ‘‘ Ex- 
ecuted the within writ in Lincoln county, on Jeremiah Ander- 
son, James Anderson, James Williams, Julia Williams, and 
25—vVoOL. XXIII. 





ST. LOUIS. 





Anderson v. Anderson. 





Harrison Anderson, by reading the same and a copy of the 
petition hereunto attached in each of their hearing, and deliv- 
ered said petition to Harrison Anderson, this first day of Sep- 
tember, 1854. Mary Anderson is not to be found in Lincoln 
county by me. W. R. Womack, sheriff.” 

At the October term, 1854, of the Lincoln Circuit Court, an 
order of partition in the lands mentioned in the petition was 
made, and commissioners appointed to allot and divide the same 
among the parties in interest, the court adjudging one-half to 
the petitioner, and to each of the other heirs one-sixth of the 
lands. Previously to making the order of partition the fol- 
lowing entry is made, as appears by the record: ‘‘ Now here 
comes the plaintiff by her attorney, and the said defendants, 
Sarah Cochran and Mary Anderson, having waived the service 
of notice in this cause in writing, and the other defendants, 
Jeremiah Anderson, James Anderson, Hannah Anderson, 
James Williams and Julia Williams his wife, having been duly 
served with process in this cause at least twenty days prior to 
this term of this court, and having failed to appear and an- 
swer as required,”? &. At the May term of the court, in 
1855, the commissioners made their report, which was filed. 
The death of the petitioner was suggested, and the defendants 
made their motion to set aside the judgment in this cause, and 
to postpone the confirmation of the commissioners’ report wntil 
their motion is decided. Among the reasons assigned in sup- 
port of the motion is the want of notice of the application as 
required by law. At the same time William M. Welch and 
others, as the heirs of said petitioner, were, on their motion, 
permitted to become the plaintiffs in this cause, and it was 
continued. 

At the October term, 1855, the defendants’ motion to set 
aside the judgment was overruled, and the report of the com- 
missioners was approved, and judgment of partition in accord- 
ance therewith. The defendants excepted, and filed their bill 
of exceptions, and bring the case here by appeal. From the 
bill of exceptions, it appears that on the motion to set aside 
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the judgment by default, the plaintiffs read to the court a 
paper attached to the petition on file, which paper had been filed 
in open court at October term, 1854, and is as follows: ‘‘ Oc- 
tober the 6th, 1854. We wish to waive the notice of the divi- 
sion of the real estate belonging to the heirs of R. T. Ander- 
son, deceased. [Signed] Sarah Cochran, Mary Anderson.” 

In this case, the service of the summons by the sheriff on all 
the defendants but two, Sarah Cochran and Mary Anderson, 
was more than ‘‘ four weeks” before the return day of the 
writ. This is manifest by the record. True, the entry made 
by the clerk that the other defendants ‘‘ have been duly served 
with process in this cause at least twenty days pricr to this 
term of the court,”? may indicate that, in the opinion of the 
Circuit Court, such was the time required for service in such 
cases. Yet the record shows that the service was on the first 
day of September, and the return day of the writ was the first 
Monday in October—more than four weeks ; so, whether this 
proceeding be under the partition act of 1845, as amended by 
act of 1847, or under the dower act of 1845, still the service 
was timely, and substantially good as to all the defendants 
except Sarah Cochran and Mary Anderson. 

There is no service on these two last defendants, nor is there 
any appearance by them. The memorandum in writing can 
not be considered either as a service on them, or as an appear- 
ance by them to the action of the court. (1 Monroe, 22; 4 
Littell, 268; 3 J. J. Marsh. 60.) It was irregular therefore 
in the Circuit Court to render judgment by default against these 
two defendants. The judgment here being irregular as to some 
of the defendants, must be set aside not only as to them, but 
as to all. There is no necessity to allege merits in the defence 
upon a motion to set aside a judgment which has been irregu- 
larly taken by default against some of the defendants. We do 
not pass upon the merits of the matters in dispute. The judg- 
ment below must be reversed, and the cause remanded for fur- 
ther proceedings ; the other judges concurring. 
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LovELAcE, Appellant, v. Stewart, Respondent. 


1. Until a sale of personal property is rendered complete by delivery and 
acceptance, it will remain at the risk of the seller. 


Appeal from Montgomery Circuit Court. 


T. Vanswearingen, for appellant. 
Broadhead, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This is an action for the price of a negro woman and her 
child, alleged to have been sold by appellant to the respondent. 
The facts were found, or rather agreed upon, and upon those 
facts the court below gave judgment for defendant, on the 
ground that the sale was incomplete and so the risk of the 
property was with the seller. The negro woman died after the 
terms were agreed upon, but before the written documents were 
prepared and executed. The following, being the testimony of 
a witness sworn in the cause, are the facts agreed upon by the 
parties, and upon which the case was submitted to the court : 
‘s Walter Wallace, being sworn, states, I hired the woman and 
child of the plaintiff about Christmas, 1853. Whilst I had her 
at my house in Danville, and during the spring of 1854, the de- 
fendant, who also resides in Danville, on our meeting together 
in the street, asked me if I would become offended if he should 
purchase the woman of plaintiff. I answered, I would not. 
Either in that conversation, or during the same evening, I in- 
formed him that it was the opinion of my mother, the plaintiff, 
that she had not an absolute title to the slaves, but a dower 
right. About a week thereafter the defendant informed me that 
he had been out to see the plaintiff to purchase the woman, and 
that plaintiff was of the opinion that she had only a dower title, 
and would take $1200 for the woman and child. He said he 
thought it was too much for them, considering the character of 
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the title. About two months perhaps after this, defendant met 
me in the street, and said his wife had no help, and asked me 
whether, if he would hire a certain girl (slave) from Edward 
Bush (a girl I once before had), I would exchange the woman I 
had of my mother to him for said girl, he paying me the proper 
difference in the hire. I told him I would do so. He accord- 
ingly hired the girl of Mrs. Bush, and we made the exchange— 
defendant taking the woman and child belonging to my mother. 
About this time, witness thinks a short time afterwards, but it 
may have been previous, defendant requested me to write to 
Virginia, and procure the record of partition of slaves of my 
father’s estate, and handed me one dollar to pay for copying the 
record. I accordingly wrote and procured the record, which re- 
cord showed that the title of my mother was a dower title to the 
woman. I showed the record to defendant. Several weeks sub- 
sequent to this, defendant remarked to me that he would give 
$200 if the title was clear to that negro. I remarked to him, 
rather in a jest at the time, that I would make it good for that 
sum. Nothing further was said at that time. A few days af- 
ter this, defendant came to me and said he would give me $100 
to guaranty the title of the slaves in case he should purchase 
them. I accepted the proposition, and told him I would pro- 
cure the relinquishment of the heirs in this estate, and would 
give him a guaranty against the interest of those in Virginia. 
He said then he would give my mother $1000 for the negroes. 
About one week subsequent to this, my mother came to town, 
and I informed her that Stewart, the defendant, was willing to 
pay her $1000 for the slaves, and would give me $100 to war- 
rant the title against the children. She said she was willing to 
take it. On the same day I think I saw the defendant, and 
informed him that my mother was in town, and was willing to 
accept his proposition, and if he wished to purchase, he had 
better see her. On the same evening, he went down to my 
house, where my mother was, and there being company pre- 
sent, he said nothing about the matter, but came back the next 
morning. He remarked to my mother that he had learned she 
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was willing to take his proposition. She answered that she 
was. Defendant then asked her what payment would suit her. 

She answered she was in no hurry for the money provided she 
was getting interest on the same. He then said he would pay 
her one half the purchase money the coming Christmas, and 
one half the following spring, to-wit, the spring of 1855. She 
said that would suit her. The defendant then took his hat, 
and starting from the house, turned and remarked, ‘ Walter,’ 
meaning witness, ‘will fixthe papers.’ I was then preparing 
to leave town, and replied, I could not do it now, but would do 

it on the following Monday, this being on Saturday. On Mon- 

day following, I had some engagements as school commis- 

sioner, and had to go from town; but before going, I wrote a 
bill of sale to be signed by her, and left it with my wife, re- 

questing her to hand it to my mother. I did not return until 
towards the close of the week. A short time after my return, 

the woman was taken sick and died in the possession of de- 

fendant. Both the slaves remained in possession of defendant 
till the death of the mother. No writings were drawn on either 
side, that witness knows of, except the bill of sale, which was 
not signed.” 

From these facts, it is obvious that something yet remained 
to be done before there was a complete sale of the slaves. 
The writings were to be prepared and executed. There was 
no delivery under this agreement of the slaves to defendant ; 
nor was there any acceptance of them by defendant under 
this agreement. Something yet remained to be done. And 
during this time the property can not in law be said to have 
passed out of the seller, and to become vested in the buyer free 
from the lien of the seller. The difficulty has arisen because 
the buyer happened to have possession of the slaves under and 
by virtue of a different contract; but that, when properly ex- 
amined, can not alter the effect of this agreement. The buyer 
depended upon some other act to be done before his title com- 
menced. The seller knew some other act on her part was to be 
done before the sale was completed. Now the risk of the life 
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of the slave is upon the seller until, by the full and perfect 
completion of the agreement, the title has passed out of the 
seller and vested in the buyer. The doctrine upon this subject 
has heretofore been laid down by our court, in the case of Kir- 
by v. Johnson, (22 Mo. 354,) in regard to the sale of other 
personal property. Had a constable levied an execution on the 
slaves as the property of Stewart, to satisfy some of his credi- 
tors, there can be no doubt that Mrs. Lovelace could have re- 
tained the title and the lien, because she had never parted with 
the possession under the agreement, and because other acts re- 
mained to be done before the title passed out of her—because, in 
short, the sale was not completed. 

The judgment must be affirmed ; the other judges concurring. 


a or rr 


Davipson, Respondent, v. Rozier, Appellant. 


1. An attorney at law has no authority to enter into a compromise binding 
upon his client. 


Appeal from St. Frangois Circuit Court. 


This cause was formerly in this court. (See 20 Mo. 182.) 
The petition is as follows: ‘‘ Plaintiff states that on the 14th 
day of February, 1851, at Grass Valley, California, he deliv- 
ered to defendant five hundred and fifty dollars—five hundred 
of which was to be left at Potosi, Missouri, with Priscilla Da- 
vidson, wife of plaintiff. Plaintiff further states that defen- 
dant did not deliver said money, or leave on deposit the same, 
according to his undertaking, or any part thereof except one 
hundred dollars ; and that the sum of four hundred dollars is 
yet due plaintiff, and the interest, for which he asks judg- 
ment.”” 

To this petition defendant answered: ‘¢ That the prayer of 
the plaintiff’s petition ought not to be granted, because he says 
that heretofore, to-wit, on the 18th day of June, 1851, the 
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said plaintiff brought a suit against the said defendant for the 
same money sought to be recovered in this action, and the said 
demand of the said Davidson was fully paid off and compro- 
mised by this defendant, by and through Firman Desloge and 
Israel McGready, his agents, in this behalf, and the said suit 
dismissed in consequence thereof ; the matter in controversy 
having been fully settled. He therefore prays,’’ &c. 

The finding of facts by the court is as follows : ‘‘ The court 
finds that on the 14th day of February, 1851, the plaintiff, at 
Grass Valley, in California, delivered to the defendant, then 
about returning to Potosi, Missouri, five hundred dollars, to be 
paid over to his wife, then in Potosi; that the defendant, not 
having paid it over when he arrived, a suit was commenced by 
the wife, in the name of the plaintiff, against him, in which Wil- 
liam Smith, as attorney at law, was the acting attorney for the 
plaintiff, and brought the suit: one hundred dollars was paid 
before suit, and after he had instituted [suit] a compromise 
was made by him, as the attorney of the plaintiff, with the de- 
fendant, and an order drawn, of which the following is a copy: 
‘Mr. Jules Rozier will be pleased and he is hereby fully author- 
ized to pay over to Firman Desloge the sum of $550, being 
the amount of money you received from Benj. Davidson in 
California, and for which a suit has been instituted by David- 
son against you in the Circuit Court of law for the county of 
Washington ; which said suit is settled and compromised be- 
tween the attorney for Davidson, in said suit, and the said 
Firman Desloge, with Israel McGready, having acted as 
agents for Jules Rozier. Said suit is accordingly dismissed by 
agreement, July 1st, 1851. [Signed] W. Smith, attorney for 
B. Davidson in the above suit.? Which order was produced by 
the defendant on this trial. It was further proved that on the 
5th day of July, 1852, Messrs. Desloge & McGready, claim- 
ing to be the partners of Davidson in the California adventure, 
commenced suit for an unliquidated balance due them out of 
the said partnership concern, and on the 5th November, 1858, 
obtained a judgment against him for the sum of seventeen hun- 
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dred and forty-two dollars and costs ; thereupon the court de- 
clares that an attorney at law, as such, has no authority to 
compromise the cause of action of his client by receiving a less 
sum, or otherwise disposing of the amount claimed; and that 
in the absence of proof of other authority the act of Smith was 
without authority of his client, and the compromise and pay- 
ment under it is no bar to the plaintiff’s right of recovery.” 

Judgment was accordingly given for plaintiff; defendant 
appealed. 

Frissell, for appellant. 

Perryman, for respondent. 


Scort, Judge, delivered the opinion of the court. 


This case turns on the question whether an attorney at law, 
as such, can make a compromise for his client. An attorney 
is authorized to do those things only which pertain to the con- 
ducting of the suit. He has a right to enter into a reference, 
but no right to make a compromise. (Huston v. Mitchell, 14 
S. & R. 309; Dodds v. Dodds, 9 Barr, 815; Holker v. Par- 
ker, 7 Cranch, 452. ) 

The record offered in evidence does not show that there was 
a final judgment between the parties in the first action. There 
was only a non-suit taken, which does not bar a second suit. 
The other judges concurring, the judgment will be affirmed. 


BARKSDALE, Appellant, v. APPLEBERRY, Respondent. 


1. Where, in a suit under article 8 of the practice act of 1849 (Sess. Acts, 
1849, p 82) for the possession of a slave, it appeared from the finding of 
the facts by the court, that the slave belonged to plaintiff, was in the pos- 
session of defendant, and had escaped therefrom after the commencement 
of the suit, but it did not appear whether the possession of defendant wae 
wrongful or rightful; held, that the finding was defective, and that a 
judgment for defendant was erroneous. 
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Appeal from St. Frangois Circuit Court. 


Perryman, for appellant. 
Frissell, for appellant. 


RyLanp, Judge, delivered the opinion of the court. 


This is a suit in the nature of an action of detinue for recov- 
ery of aslave. ‘The plaintiff alleges that she was the owner of 
the slave; that defendant got possession of him, and refused 
to deliver him to her, and that he wrongfully detains him to her 
damage, and prays for delivery of the slave or the value. An 
order for delivery was made. The sheriff returned that he could 
not find him. 

The defendant filed his answer, denying the title of plaintiff 
to the slave, and denying her possession. He says the slave 
belonged to his father’s estate, and that the slave was in pos- 
session of Elizabeth Appleberry, the mother of plaintiff, and of 
defendant, as dower property of her husband’s estate in the state 
of Virginia; that when their mother moved to this state, she 
left the slave with the plaintiff in Virginia, as a loan and in 
trust for the parties interested, and not as plaintiff’s property ; 
that said slave ran away towards the latter part of the year 
1850, and was taken up as a runaway in Mason county, Vir- 
ginia, and put into jail, where he was kept for several months ; 
that defendant went to Virginia and took him out of jail, and 
brought him with him to this state, having paid the reward, fees 
and expenses, and that he ran.away from him here without de- 
fendant’s fault, and with much trouble he has not been able to 
retake him or even to hear of him. 

There was a trial by the court without a jury. The court 
found the facts as follows: ‘‘ That at and before the institu- 
tion of this suit, defendant had possession of the negro boy in 
controversy, which is shown to have been, at the time, the pro- 
perty of the plaintiff ; that on the 18th day of August, 1851, 
plaintiff filed her petition in this cause, and sued out a writ in 
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the nature of a writ of replevin in this cause, and the attorney 
of plaintiff, and Elisha Arnold, sheriff 01 St. Francois county, 
in company proceeded to the house of defendant; that they 
found him at Perry’s Mines, a short distance from Appleberry’s 
house, perhaps three or four hundred yards from the mines. 
The sheriff told him, his object in coming to see him was to take 
possession of the negro boy, and requested him to deliver him 
up. He hesitated at first, and expressed a desire to see a law- 
yer, and obtain advice before doing so, but finally consented, on 
the advice of a friend, to give bond for his forthcoming as 
required by law; and, upon going with a friend to his house, 
before giving the bond, to look after the boy, he (the boy) 
could not be found, but had made his escape, perhaps, into IIli- 
nois, and has never since been seen or heard of, although defen- 
dant has made much effort to get possession of him. The court 
finds that the boy escaped without the fault or connivance of de- 
fendant. The boy was of the value of $800. Upon the above 
state of facts, the court declares the law to be as follows: That 
the possession, by the defendant, of the boy not being wrongful, 
but, as far as there was any evidence to the contrary, being 
rightful, he is only responsible for neglect in keeping the boy, 
or for conniving at his escape ; and there being no evidence of 
such connivance or neglect, no liability attaches to him for the 
escape of the boy, and plaintiff can not recover his value or any 
other sum on that account.” 

From this finding it will be seen that the property is found to 
belong to plaintiff, and was found to be in defendant’s posses- 
sion ; but, whether there wrongfully or rightly, is not found as a 
fact by the court. When the court commences to declare the law 
upon the facts found, the statement ‘‘ that the possession by de- 
fendant of the boy not being wrongful, but, as far as there is any 
evidence to the contrary, being a rightful possession,” is neither 
a proper finding of fact, nor a declaration of law. The court 
should have found explicitly whether defendant’s possession was 
rightful or wrongful possession, and not say, ‘‘as far as there 
was any evidence to the contrary, a rightful possession.” It was 
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either one or the other, and the court should have found which. 
The liability of defendant in this case, and the extent of such 
liability, depends upon the fact of defendant’s possession being 
wrongful or being rightful ; therefore it was a most material and 
important fact to be found, and not being found, this judgment 
must be reversed. 

If the party unlawfully took possession of plaintiff’s slave 
under ordinary circumstances he would be responsible for the 
slave. And, admitting the matter set up in the answer as to the 
running away of the slave, may be treated as a plea of puis 
darrien continuance, yet it can not constitute, it would seem, a 
bar to the whole action, but at most only a defence to a recovery 
of the slave or his value, leaving undefended the right for damages 
on account of detention down to the running away. Indeed, 
the better opinion seems to be that, if the defendant unlawfully 
took possession of the slave, he must answer for him notwith- 
standing his escape. In Carrel vy. Early, (4 Bibb, 270,) one of 
the propositions was, that the slave in question having died, with- 
out the fault of defendant, after the commencement of the suit, 
(detinue, ) plaintiff’s right to recover was thereby defeated. Chief 
Justice Boyle said that ‘‘ this proposition at first view presented 
considerable doubt ; but, upon further reflection, we are of opinion 
it can not be maintained. Were the recovery of the specific thing 
the absolute and sole object of the action of detinue, the destruction 
or annihilation of the thing would necessarily defeat the action ; 
but as the object of the action is to recover the thing only 
upon condition that it can be had, and if not, then its alternate 
value, it results that the action can not be defeated by the de- 
struction of the thing, unless it was under circumstances that 
would excuse defendant from being responsible. He who wrong- 
fully detains the property of another, does it at his own peril, 
and will be responsible to the proprietor though the property 
should be destroyed by accident or taken from him by violence. 
Thus it is held that all bailees are responsible for losses by 
casualty or violence after their refusal to return the thing 
bailed on alawful demand.” (Jones’ Law of Bailments, 94. ) 
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In Caldwell v. Fenwick, (2 Dana, 332,) it was held that 
‘¢ detinue can not be maintained where the thing sued for has 
ceased to exist when suit was brought, as for a slave after his 
death, though it may be maintained when defendant has parted 
with the possession of the chattel sued for, or where it was in 
being when the action was instituted, but perished afterwards.” 
See Gentry v. Burnett, (6 Monroe, 115,) where it is said to 
be very problematical whether the party can plead, pending the 
action of replevin, the death of the slave pucs darrien contin- 
uance. In Austin’s Executors v. Jones, (1 Gilmore, 341, 
in detinue,) the jury having found for plaintiff the slave men- 
tioned, &c., but that she having died since suit was brought, 
the court nevertheless gave judgment for the slave or for 
her value, the death not being put in issue by the plea pugs 
darvien continuance. In Harley. Hill et al., (13 Mo. 612,) 
it was said by this court that, as a dead slave was of no value, 
plaintiff in detinue should recover for use and hire, as the meas- 
ure of damages up to the time of death; admitting, however, 
that the right to recover for the slave (unless a special plea of 
death since the last continuance be pleaded and found for de- 
fendant) is supported by the weight of authority. 

I have thus mentioned the authorities on the subject, because 
upon a trial anew the point may become very important. 
Judgment below is reversed; the other judges concurring. 
Cause remanded. 


ScHRopsHiRE, eé a/., Appellanjs, v. Loupon e¢ a/., Respon- 
dents. 


1. An instrument in the form of a will, under seal, attested by two witnesses, 
and acknowledged before the appropriate circuit court, but not probated, 
though inefficacious as a will for want of probate, may yet operate as a 

valid act of emancipation from slavery under section 1 of article 2 of the 

act concerning slaves. (R. C. 1845, p. 1019.) 
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Appeal from Shelby Circuit Court. 


This was a suit for freedom, originally brought in the Schuy- 
ler Circuit Court, from which court it was removed by change 
of venue to the Circuit Court of Shelby county. Upon the 
trial to establish the freedom of plaintiffs, the following instru- 
ment in writing, executed by Elizabeth Schropshire, was offered 
in evidence : 

‘* State of Missouri, county of Schuyler. I, Elizabeth 
Schropshire, of the county of Schuyler, and state of Missouri, 
being of lawful age and sound mind, do hereby make and pub- 
lish this, my last will and testament, as follows, to-wit: First, 
I desire that my funeral expenses and all my other debts be 
first paid ; secondly, I give and bequeath unto Titus my black 
man, Ellen my black woman, the wife of the said Titus, with 
all their children, viz., Monroe, Randolph, Wilson, Mary Jane 
and Josephine, with each and every child that may hereafter be 
born, their freedom at my death; third, I do hereby appoint 
Stephen C. Thompson the executor of this, my last will and 
testament. In testimony whereof, I hereunto set my hand 
and seal this 25th day of June, 1846. Elizabeth Schropshire, 
(u. s.) Attested in the presence of the testatrix, S. C. 
Thompson, A. T. Hite, A. J. Towles.” 

In connection with this instrument, plaintiffs’ counsel offered 
to prove that Elizabeth Schropshire appeared in the Circuit 
Court of Schuyler county, at the September term of said court, 
1847, and acknowledged said instrument of writing as her deed 
of emancipation of the plaintiffs; also that the acknowledg- 
ment of said instrument by the said Elizabeth was omitted to 
be entered on the record of said court by accident ; also intro- 
duced S. C. Thompson, A. T. Hite and A. J. Towles, and offer- 
ed to prove by them that they are and were the attesting wit- 
nesses to said instrument of writing, and attested the same, as 
such witnesses, at the request of said Elizabeth, in her pre- 
sence, on the day of the date thereof; and that said Elizabeth 
departed this life before the commencement of this suit; that 
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the plaintiffs are the persons named in said instrument of wri- 
ting, and that they had been in the possession of said Elizabeth 
and claimed by her as her slaves for some fifteen years before 
the date of said instrument of writing. Plaintiff also offered 
to prove the genuineness and authenticity of the following cer- 
tificate, &c.: ‘State of Missouri, county of Schuyler, ss. In 
the Schuyler Circuit Court, April term, 1850. It is ordered by 
the court that the clerk make the following entry nunc pro 
tunc of an acknowledgment of a deed of manumission by Eliz- 
abeth Schropshire, at the September term, 1847, omitted on 
the record of said court at that term, to-wit: ‘ Now at this 
day comes Elizabeth Schropshire and acknowledges a deed of 
manumission by will to certain slaves therein mentioned, to- 
wit: Titus, Ellen, Monroe, Randolph, Wilson, Mary Jane, and 
Josephine, and their future increase, to be her act and deed for 
the purposes therein mentioned.’ In witness whereof, J, Isaac 
N. Eby, clerk of said court, hereunto set my hand and private 
seal (there being as yet no official seal provided for said coun- 
ty) at office, in Lancaster, this sixth day of April, 1850. 
[Seal.] I. N. Eby, clerk, by J. Parks, deputy.” 

The court rejected all the evidence offered on the part of 
plaintiffs, and the case being submitted to the jury, a verdict 
was rendered for defendants. 

Glover & Richardson, for appellants. I. The ruling of 
the Circuit Court, in refusing to allow the appellants to intro- 
duce the evidence they offered, can only be sustained on the 
hypothesis that the will of Mrs. Shcropshire is inoperative with- 
out being regularly probated. We submit that at common law, 
in order to give a will effect to pass land or personalty, it was 
not necessary to make probate of it, although the probate, when 
made, was conclusive proof of the will. (Bagwell v. Elliott, 
2 Rand. 196.) ~The courts, in many of the states, have deci- 
ded that a will is inoperative to pass either real or personal 
estate until it is first proved in the probate court; but all such 
decisions are predicated on statutes that expressly provide that 
‘‘ no will shall be effectual to pass either real or personal estate 
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unless it shall have been duly proved and allowed in the probate 
court.”? The question now is, has the rule at common law 
been altered in this state by statute? There is no provision in 
our law like that in other states on which the decisions are sup- 
ported that declare unprobdated wills inoperative. Particular 
courts and officers have by law exclusive jurisdiction of the 
probate of wills, but their jurisdiction is only exclusive as to 
the conclusive character of the probate. It is nowhere declared 
that a will can not be used in evidence as a muniment of title 
without being probated, but the failure to probate requires a 
party claiming under a will to make the necessary proof to 
establish it in # collateral proceeding. The advantage of read- 
ing a will, without other proof, is secured by having it proba- 
ted and recorded, and it is established so that it can not be 
controverted in a collateral proceeding ; but the failure to have 
it probated imposes no penalty other than to deny a party the 
advantage he would otherwise have secured. 

E. Pratt and Win. M. Cooke, for respondents. 

I. The instrument offered in evidence could not operate as a 
will for want of probate, nor could it operate as a deed of man- 
umission. If it had been admitted, the verdict rendered would 
not have been different. It would not have authorized a find- 
ing for plaintiffs. So that it is immaterial whether its admis- 
sion was right or wrong. 


Scott, Judge, delivered the opinion of the court. 


The only question presented by the record for our determin- 
ation is, whether the paper offered as the instrument of eman- 
cipation, together with its acknowledgment, was competent 
evidence to establish the petitioners’ right to freedom. 

The first section of the second article of the act concerning 
slaves provides that ‘‘ any person may emancipate his or her 
slave by last will, or any other instrument in writing under hand 
and seal, attested by two witnesses, and proved in the circuit 
court of the county where he or she resides, or acknowledged 
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by the party in the same court.” So an act of emancipation 
may be effected by will, or any other instrument of writing. 
We all know what is meant by the term will. It is an instru- 
ment disposing of one’s proprerty at his death, but having no 
efficacy until that time; being revocable. It can not be main- 
tained that the paper in this case could be effectual as a will 
to emancipate the plaintiffs. As a will it could confer no 
right, nor be of any force for any purpose, until it was admit- 
ted to probate. This is as well settled a principle as any in 
the law. But while the paper is inefficacious as a will, we see 
no reason why it is not an instrument in writing within the 
meaning of the law. The statute intended that slaves should 
be emancipated in one of two ways, by will or by an act inter 
vivos. We have seen what is a will in the contemplation of 
law. Now, the word ‘‘ other’? before the word ‘ instrument?’ 
in the act does not refer to the form but to the effect of the 
instrument. If the party wished to emancipate his slaves by 
an act znter vivos, it was not designed to prevent him from us- 
ing an instrument in the form of a will, if it had the other re- 
quisites necessary to effect his object. The law permitting 
emancipation to be conferred by any instrument of writing, 
there is no reason why a written paper, in the form of a will, 
if sufficiently expressive of such intent, should not be as effec- 
tual for that purpose as a paper in any other form. It is in 
the words of the law; it is in the meaning of the law. What 
more can be required? The paper then offered in evidence, 
being an instrument in writing sufficiently expressive of an in- 
tent to emancipate, being under seal, attested by two witnesses, 
and openly acknowledged in the Circuit Court by the emancipa- 
tor, should have been received in evidence as a valid act of 
emancipation. The other judges concurring, the judgment will 
be reversed, and the cause remanded. 


26—voL. XXIII. 
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HaypEN’s ADMINISTRATOR, Respondent, v. HayDEN’s ADMIN- 
ISTRATOR AND OTHERS, Appellants. 


1. In order to entitle a widow, under section 2 of the dower act, (R. C. 1845, 
p- 430,) to a share of slaves belonging to the deceased husband equal to 
the share of a child of such deceased husband, it is not necessary that she 
should make an election so to take. 


Appeal from Pike Circuit Court. 


This was an application to the Probate Court of Pike county, 
by the administrator of Sarah Ann Hayden, deceased, widow 
of James R. Hayden, praying that a child’s share, one-fourth, 
of a sum of money existing in the hands of the administrator 
of said James R. Hayden, (who, with the children of said Hay- 
den, were made parties defendant to this proceeding, ) and which 
sum of money was the proceeds of a sale of slaves belonging 
to the estate of said Hayden, and was not needed for the pay- 
ment of debts, might be paid to him as the administrator of 
said widow. The facts sufficiently appear in the opinion of the 
court. 

4. H. Buckner, for appellant. 

I. In order to entitle plaintiff to a recovery, there should have 
been an election on the part of the widow. 

Broadhead, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


James R. Hayden died intestate subsequent to the year 1850, 
leaving a widow and three children. Shortly after the death of 
James R. Hayden, his widow, Sarah Ann Hayden, died intes- 
tate. The children were by a former marriage. The estate of 
James R. Hayden was administered upon by McKinley Hays, 
and the estate of Sarah Ann Hayden, his widow, by Thomas 
Fletcher. The children of James R. Hayden apply to the Pro- 
bate Court of Pike county for a partition of the slaves of their 
deceased father’s estate, and the question here is, what inter- 
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est the administrator of the widow is entitled to in these slaves. 
The widow never made any election as to what interest in the 
slaves she would take. The Probate Court decided that she was 
entitled, without any election, to a child’s part, that is, one- 
fourth, in the present case. An appeal was taken to the Cir- 
cuit Court, where this decision was again made. The correct- 
ness of this decision is the only question here. 

By the second section of the dower act of 1845, the widow is 
‘¢ entitled absolutely to a share in the slaves, and other per- 
sonal estate, belonging to the husband at the time of his death, 
equal to the share of a child of such deceased husband, or at 
her option to one-third part of the slaves of such husband dur- 
ing her natural life, and one-third part of the other personal 
estate, absolutely ; in either case subject to the payment of her 
husband’s debts.”? By the 4th section, ‘‘ when the husband 
shall die, leaving such child or descendants, but not by his last 
marriage, his widow may, in lieu of dower, elect to take, in 
addition to her real estate, the slaves and other personal prop- 
erty in possession of the husband, that came to him in right of 
the wife, by means of the marriage.” By these provisions, it is 
plain that the right of the wife to a share in the slaves and other 
personal estate, equal to a child’s share, does not depend upon 
her election. She has an option to reject this provision and to 
choose another ; but if she dies without making use of this privi- 
lege, the administrator of her estate can claim this child’s part 
as her property. By the dower law, the wife’s right to dower 
vests immediately upon the death of the husband, both as to 
realty and personalty. (Hastings v. Myers’ adm’r, 21 Mo. 
519.) 

The court below, then, decided this question correctly. The 
right of the widow to a share in the slaves, equal to a child’s 
part, does not depend upon any act to be done by the widow; 
the right vests immediately, and, unless she chooses to take 
otherwise, no one can choose for her. The law confers on her 
a child’s part, but gives her the option to reject this part. Now, 
unless this will to choose is exercised, the child’s portion be- 
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comes the widow’s portion. She must do something indicative 

of casting off this right, otherwise it attaches and remains fixed. 
Let the judgment below be affirmed ; the other judges con- 

curring. 


——_+e0er—_— 


Mattock, Appellant, v. Kina, Respondent. 


1. It is error to dismiss an appeal from a justice of the peace for “ any error, 
defect, or other imperfection in the proceedings of the justice.” 


Appeal from Crawford Circuit Court. 


C. Jones, for appellant. 
J. R. Arnold, for respondent. 


Ry.anD, Judge, delivered the opinion of the court. 


The plaintiff below recovered a judgment against the defen- 
dant before a justice of the peace. The defendant appealed to 
the Circuit Court. In the Circuit Court, the plaintiff (appellee) 
obtained a rule on the justice to perfect the transcript, which 
the justice did by entering a formal judgment on the verdict. 
The appellant, the defendant below, moved to dismiss the plain- 
tiff’s suit, as appears by the bill of exceptions. This motion 
was sustained and the suit dismissed. The plaintiff excepted, 
and brings the case here. 

It was error for the court to dismiss the plaintiff’s suit. When 
the appeal was taken, and the justice had filed his transcript 
with the clerk, it was the duty of the court to proceed to hear, 
try and determine the cause anew, without regarding any error, 
defect or other imperfection in the proceedings of the justice. 
(R. C. 1845, p. 670.) The Circuit Court should have over- 
ruled the appellant’s motion, and proceeded to try the case over 
again on the merits. On appeals, the Circuit Court does not 
sit to find out the errors and irregularities of the proceedings 
before the justices of the peace, but to disregard all errors and 
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imperfections, and try the cause anew. The same cause must 
be again tried, but tried on the merits. 

The judgment must be reversed, and the cause remanded, 
with direction to the court below to proceed to try tae cause on 
the merits ; the other judges concur. 


Puriiies, Respondent, v. TowLER’s ADMINISTRATORS, Appel- 
lants. 


1. In an action, under section 35 of article 9 of the act concerning crimes and 
punishments (R. C. 1845, p, 414), against the owner of a slave to recover 
damages sustained through the burning of a building, &c., by such slave : 
held, that a confession by the slave of the burning is inadmissible in evi- 
dence. 

2. It is also incompetent in such a case to show that the remark was made in © 
the presence of the owner of the slave, that the slave had burned the build- 
ing and had confessed it, and that he (the owner) had made no reply or 
denial. 

3. An action under section 35 of article 9 of the act concerning crimes and 
punishments (R, C. 1845, p. 414,) against the owner of a slave, will survive 
against his administrators. 


Appeal from Lewis Circuit Court. 


This was an action against Edward Towler to recover com- 
pensation for injuries sustained in consequence of the act of a . 
slave of defendant in setting fire to and burning a stable, &c., 
belonging to plaintiff. The defendant dying, the suit was re- 
vived against his administrators. On the trial to prove that 
the slave had set fire to plaintiff’s stable, certain confessions - 
made by her were admitted in evidence against the objection of 
defendant’s counsel. A witness also testified as follows : ‘* Mr. 
Robert Towler, son of Edward (the original defendant), entered 
the room where Mr. Edward Towler and I were, and, with a 
smile on his countenance, said, ‘does it not beat any thing in 
the world? that negro burnt Phillips’ stable, and has confessed 
it.? Mr. Edward Towler made no reply ; seemed to be cut 
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down, and went out of the room.” Defendants excepted to the 
admission of this testimony. Defendants bring the case to this 
court by appeal. 

Pratt and Lipscomb, for appellants. 

4. H. Buckner, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The slave’s confessions were improperly admitted. They 
were mere second-hand evidence, and of the most exceptiona- 
ble character. Such statements, if made by persons the most 
trustworthy, and under circumstances furnishing the strongest 
corroboration of their truth, could not be received. Legal evi- 
dence consists in facts sworn to by witnesses from their own 
personal knowledge, and excludes all personal information de- 
rived from others, however worthy of credit they may be. 
Here, however, the person from whom the information came 
was a slave, one forbidden by law to appear as a witness for 
or against a white person. And this principle of exclusion, 
which has been adopted into our written law, is grounded on 
the degraded condition of this class of persons, and the inter- 
est they may have to fabricate falsehoods and conceal the 
truth. It came from the Roman law, and has prevailed in all 
the European colonies in America, wherever slavery has existed. 
It is acted on in all the American slave states, although no en- 
actment to that effect exist, and may be considered the custo- 
mary law applicable to the institution of slavery. Where Afri- 
can slavery exists, the exclusion has generally extended also, as 
under our statute, to all individuals of the slave race, whether 
bond or free. (1 Har. & McHen. 562; White v. Helmes, 1 
McCord, 430; Stephens on West India Slavery, 168.) 

The attempt to bring these statements within the case of 
Fackler v. Chapman, (20 Mo. 252,) can not prevail. There, 
goods had been recently stolen and concealed, and the informa- 
tion given by the defendants as to the place of concealment, 
connected with the fact that they were there found, was received 
to establish their guilty knowledge, and in this manner connect 
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them with the theft. No credit whatever was given to their 
statement as a mere narrative of facts, and if the testimony had 
stopped short there, these statements of themselves would have 
been clearly inadmissible. In the present case, however, faith 
must be given to the girl’s story as such, or the testimony avails 
nothing ; and the fact that it was corroborated in some of its 
particulars—for instance, as to the particular corner of the sta- 
ble in which the fire was put, which is relied upon for the pur- 
pose of rendering it complete evidence—can not, it is very man- 
ifest, have any such effect. 

The court erred also in allowing the remarks of Robert Tow- 
ler, made in the presence of the intestate, to go to the jury. 
They were to the effect that ‘‘ the girl had burned plaintiff’s 
stable, and confessed it.’? The intestate, it seems, made no 
reply, and this was received as an admission of the fact on his 
part, implied from his supposed acquiescence in what was thus 
said in his hearing. In regard to these admissions inferred 
from acquiescence in the verbal statements of others, on the 
maxim ‘‘Quz tacet consentire videtur,”’ it has been most justly 
remarked, that nothing can be more dangerous than this kind of 
evidence, and that it ought always to be received with caution, 
and never admitted at all unless the statements be of that kind 
that naturally call for contradiction—some assertion made to 
the party with respect to his rights, which by his silence he ac- 
quiesces in. (Moore vy. Smith, 148. & R. 392). A distinction 
is taken between declarations made by a party interested and a 
stranger, and it has been determined, that, while what one party 
declares to the other, without contradiction, is admissible evi- 
dence, what is said by a third person may not be so (Child v. 
Grace, 2 Car. & Payne, 193); and we are also told that the 
silence of the party, even when the declarations are addressed 
to himself, is worth very little as evidence, when the party has 
no means of knowing the truth or falsehood of the statement. 
(Hayslep v. Gymer, 1 Ad. & El. 162-5.) The allowance of 
the proof here was palpably wrong. The substance of the re- 
mark was, that the girl had confessed that she burned the sta- 
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ble, and was not understood by the father as an assertion on 
the part of the son of the girl’s guilt. Thus understood, it 
called for no reply. The father, no doubt, believed that the 
girl had made the confession stated by his son, and his silence, 
if it admitted of any thing, was only an admission to that ex- 
tent, and can not, without palpable injustice to him, be con- 
strued into an admission that his slave was guilty of the fact. 

We remark, in conclusion, that the cause of action clearly 
survived against the estate of the deceased owner, under the 
provisions of the statute on this subject. (R. C. 1845, p. 76, 
§ 25, and p. 414, § 35.) 

The judgment is reversed, and the cause remanded. 


———_+oe6e,———_ 


Witcoxson ef a/., Appellants, v. McBripg, Respondent. 


1. A bill of exceptions can not be allowed and signed at a term subsequent 
to that at which the trial is had without the consent of the opposite party. 


Appeal from Monroe Circuit Court. 


A motion was made in this cause in the Supreme Court by 
respondent’s counsel to strike out the bill of exceptions on the 
ground that it was allowed and signed out of time. It appears 
that judgment was rendered November 18th, 1854, at the No- 
vember term of the Monroe Circuit Court ; that a motion for a 
new trial was overruled November 20th; that on the 21st of 
November, 1854, leave was, on motion, granted to plaintiffs to 
file their bill of exceptions at the next term of the court ; that 
on the 18th day of June, 1855, during the June term, leave 
was again granted to plaintiffs to file their bill of exceptions at 
the next succeeding term of the court. No consent of the de- 
fendant appears to have been given to the granting of time to 
plaintiff. On the 17th day of November, 1855, during the 
November term, there was made the following entry : ‘‘ Now at 
this day came the plaintiffs, by their attorneys, and on their 
motion leave is granted them to file herein their bill of excep- 
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tions, to the filing of which said bill of exceptions the defen- 
dant, by his attorney, objects ; and the court, after hearing the 
said objections and the argument of counsel thereon, and being 
fully advised of and concerning the, matters and things stated 
in said objection, overrules the same ; to the overruling of which 
the defendant, by his attorney, excepts.” 

Glover §& Richardson, for appellant. 

ZT. T. Gantt, for respondent, cited the following authori- 
ties: 21 Mo. 122; ib. 157; ib. 272-569. 


LEONARD, Judge. The bill of exceptions was not filed in 
season, nor is any reason shown for the omission, and, accord- 
ing to the settled course of decision in this court, we can not 
regard it as a part of the record. 

The matters insisted upon for the reversal of the judgment 
appear from the bill of exceptions only, and the judgment must 
therefore be affirmed. 


———§~0900e———— 


Baker, Appellant, v. BuapEs e¢ al/., Respondents. 


1. In order to entitle the assignee of a note not negotiable to sue the assignor, 
without fi st-instituting a suit against the maker, it must appear that such 
suit would be wholly unavailing. 


Appeal from Montgomery Circuit Court. 


4. D. Glover, Glover § Richardson, for appellant. 

G. Porter, for respondents, cited Pillard v. Darst’s adm’r, 
6 Mo. 358 ; Hays v. Bell & Williams, 16 Mo. 496 ; Collins 
v. Warburton et al., 3 Mo. 146; Pococke v. Blount, 6 Mo. 
838, 845; Ricketson et al. v. Wood et al., 10 Mo. 547; De- 
lany’s ex’r vy. Kerr, 10 Mo. 5538. 


RYLAND, Judge, delivered the opinion of the court. 


The question in this case is, whether an assignee, who could 
have recovered part of his debt of the makers of the note, was 
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bound to sue to entitle him to his remedy against the assignor. 
The suit here was by the assignee against the assignors. The 
court gave the following instruction for the plaintiff: ‘* Un- 
less the jury believe from the evidence that a sufficient amount 
could be made out of Smith and Britt, the makers of the note, 
to pay for the trouble and expense of a suit, they must find for 
the plaintiffs.” The court also gave the following instructions 
for the defendants : ‘¢1. The plaintiff can not recover in this 
case without having instituted and prosecuted suit against the 
makers at the first term of the Circuit Court next after the note 
fell due, unless it appear from the evidence in the cause that 
the makers of the note, and each of them, were so insolvent 
that a suit would have been wholly unavailing ; and it is not 
necessary that it should appear that the whole amount of said 
note could have been made, if it appears that enough of the 
debt could have been made by suit to make it worth a suit, in 
case the plaintiff had had no other resource except the makers 
of the note to make his debt out of. 2. The fact that the ma- 
kers of the note had not, when the note fell due, visible prop- 
erty equal in value’to the amount of their indebtedness, is not 
of itself sufficient evidence to’ establish the insolvency of the 
makers, but it may be considered in connection with other evi- 
dence in the cause. 3. If the makers of the note were not so 
insolvent, when the note sued on fell due, as to make it not 
worth while for the assignee, Baker, to bring suit against the 
makers (Britt and Smith) in case he had had no other means 
of collecting the note except out of said makers, then the plain- 
tiff is not entitled to recover of the assignors, the defendants 
herein, and the jury should find for the defendants.” The 
court refused to give the following for the plaintiff: ‘‘1. If 
the jury believe that only a part of the amount of the note could 
have been made out of the makers, then the plaintiff is entitled 
to recover all that would not have been made out of the ma- 
kers. 2. If the jury believe that the makers had no visible 
property at the time the note fell due, it is prima facie evi- 
dence of insolvency.”? The jury found for the defendants. 
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The court overruled the motion for a new trial, and the plain- 
tiff brings the case here by appeal. 

The question presented by this record has often been before 
this court, and we consider it settled by its repeated decisions. 
(Collins v. Warburton et al., 3 Mo. 145; Pococke v. Blount, 
6 Mo. 338 ; Pillard v. Darst’s adm’r, 6 Mo. 358; Ricketson 
et al. v. Wood et al., 10 Mo. 547; O’Fallon, exec’r of Dela- 
ney, v. Kerr, 10 Mo. 553 ; Clemens v. Collins, 14 Mo. 604 ; 
id. 11 Mo. 820; Stone v. Corbett, 20 Mo. 350.) 

We do not conceive it necessary to examine further authori- 
ties on this subject. The books of reports of Kentucky and 
Virginia will furnish them to the curious, who wish to inves- 
tigate this matter further. The judgment below must be af- 
firmed ; Judge Leonard concurring. 


BarTLETT, Respondent, v. Draper e¢ al., Appellants. 


1. In order to constitute such a possession as will sustain an action of for- 
cible entry and detainer, it is not necessary that the party should stand on 
the land, or keep a servant or agents there; but any act done by himself 
on the premises, indicating an intention to hold the possession thereof to 
himself, will be sufficient to give him the actual possession. 


Appeal from Pike Circuit Court. 


The facts sufficiently appear in the opinion of the court. 

Broadhead and Hunt, for appellants. 

I. There is no evidence to support the verdict. The action 
is an action of forcible entry and detainer under the 2d section 
of the act. To constitute a cause of action under this section, the 
entry must either be by force or strong hand, Xc. ; or else the 
entry must be peaceable (R. C. 1845, p. 512), and then a 
turning out by force, or frightening by threats or other circum- 
stances of terror, the party out of possession. In this case 
there was no evidence of either, or any evidence tending to show 
that the defendants were guilty of either. 
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Il. The court erred in giving the 2d instruction asked by 
the plaintiff, and in refusing to give the 2d instruction asked by 
the defendants. The giving of the 2d instruction for the plain- 
tiff, although it may be true as a legal proposition, was never- 
theless in this case calculated to mislead the jury. To consti- 
tute actual possession, it is not necessary that a man should 
always be on his land, or keep some one always there. He may 
leave it temporarily and still be in the actual possession. Bu- 
siness or pleasure may cause a man to leave his house or his 
farm for a few days or a few weeks, and he may during all 
this time be very properly considered in actual possession. 
But if he puts a few posts on a vacant lot, and then leases it 
for six months, exercising in the mean time no acts of own- 
ership over it, and using it for no purposes whatever, he can 
hardly be said at the end of that time to be in actual possession 
of the lot. 

III. But even admitting the plaintiff was in actual peaceable 
possession of the premises, though not upon the ground at the 
time of the entry by defendants, still the entry of the defen- 
dants was peaceable, and the holding over, if wrongful, was 
without force, and a demand in writing should have been given 
for the possession of the premises. If liable at all, the defen- 
dants were liable for disseizin under the provisions of the 3d 
section of the act, and in that case they should have been sued 
for unlawful detainer after demand made in writing, and not 
for forcible entry and detainer. (11 Mo. 354; R. C. 1846, 
p. 512.) 

4. H. Buckner, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


This was an action of forcible entry and detainer by Bartlett 
against the defendants and others for two lots of ground in the 
town of Louisiana. The plaintiff had judgment before the jus- 
tice. The defendants appealed to the Circuit Court. On the 
trial in that court the plaintiff again had a verdict and judg- 
ment. After the evidence was closed on both sides, the court 
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gave three instructions for the plaintiff, and one for the defen- 
dants, and refused to give the other instructions asked for by 
defendants. The defendants excepted to the giving of the in- 
structions for the plaintiff and the refusal to give theirs. The 
questions made in this court are as to the propriety of the sec- 
ond instruction given for the plaintiff, and the refusal to give 
the defendants’ second instruction. 

As to the point made by the appellants’ counsel, that there 
is no evidence to support the verdict, we pass that by, remark- 
ing that, after what has been so often said by this court in re- 
gard to a want of evidence or no evidence to support t e ver- 
dict, we are somewhat surprised that such a point should be 
made before us. We do not retry the case here upon the evi- 
dence. We will look to see if there be evidence to warrant an 
instruction which should have been given, before we reverse 
because it was not given. But whether the evidence supports 
the verdict is a question that can, with more profit, be address- 
ed to the lower courts who hear and try the cause. 

The second instruction asked by plaintiff, and given to the 
jury, is as follows : ‘* In order to constitute possession in plain- 
tiff, it is not necessary that he should stand on the land, or keep 
servants or agents there ; but any act done by himself on the 
premises indicating an intention to hold the possession thereof 
to himself, will be sufficient to give him the actual possession.”? 
The appellants object to this instruction, because it was calcu- 
lated in this case to mislead the jury. They grant it may be 
true as a legal proposition. Now, in this case, we think the 
instruction proper and correct. The plaintiff had put a tenant 
on his lots. The tenant had remained there for three years or 
thereabouts, and had built a stable on one of the lots, and 
fenced them in; the plaintiff being on a trip to California. 
The tenant sells his right to the stable to the defendants, Dra- 
pers—just such right as he had as a tenant of plaintiff, and 
informs the defendant (Draper) of the plaintiff’s possession by 
him. The fence is afterwards thrown down and the stable not 
used, and the lots become vacant. The plaintiff then has posts 
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hauled and placed around three sides of these lots for the purpose 
of enclosing them. The defendants make their agent throw these 
posts out of the way and fence up the lots. While they were 
about this work, the plaintiff orders them to stop, saying that 
the lots were his, and whoever put a fence there it would be 
taken by him. The defendants are informed of this; they or- 
der their workmen to go and fence up the lots, throwing the 
plaintiff’s posts some outside and letting others stay within. 
Now we can not see how this instruction could mislead the jury 
in this case. It was therefore proper. 

The second instruction asked for by defendants, and which 
the court refused, is as follows: ‘* That if they believe from 
the evidence that Bartlett had posts put on the lot in October, 
1852, and from that time till April, 1853, Bartlett exercised 
no other acts of possession, the jury may presume that Bart- 
lett abandoned his possession ; and if he had abandoned his 
possession at the time defendants entered, then they must find 
for the defendants.”” This instruction was properly refused. 
Nothing warrants the courts below in taking up parts and par- 
cels of the facts in proof and leaving out other parts ; and then 
saying to the jury, if these facts be in proof, you may presume 
such other facts. Such instructions are well calculated to 
mislead the jury. There is no foundation for such a course 
here. It could not seriously be contended that the owner had 
abandoned his property in the posts, out of which he intended 
to make in part his fence, because he failed to put them up 
and nail planks to them from the month of October to the fol- 
lowing April. It would be absurd to entertain such an idea. 

There is nothing in the third and fourth points relied on to 
reverse this judgment. If entering upon a person’s lot and 
hauling timber thereto, pulling down his stable and throwing 
off his posts and putting up a fence thereon, against his or- 
ders, be a possession in peace and without force, then the terms 
are grossly misunderstood. Let the judgment below be affirm- 
ed; the other judges concurring. 
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ARNOLD, Defendant in Error, v. Patmer, Plaintiff in Error. 


1. Where, on account of a failure to reply within the time required by law to 
an offset pleaded, judgment by default was regularly rendered taking the 
offset as confessed, and the court, on the motion of plaintiff, set aside this 
judgment by default, neither the motion to set aside nor the accompanying 
affidavit showing a meritorious defence to the offset pleaded: held, that the 
court had in this particular exceeded the limits of a sound discretion. 


Error to St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
J. B. King, for plaintiff in error. 
T. Polk, for defendant in error. 


RyLanp, Judge, delivered the opinion of the court. 


This was an action in the St. Louis Court of Common Pleas 
by John B. Arnold against John B. King and Thea Maria Pal- 
mer, on a promissory note executed by said John B. King and 
Thea Maria Palmer to Horatio Arnold, for the sum of five 
hundred and sixty-five dollars and twenty-two cents, payable 
one day after date, and dated April 3d, 1852; which note was 
assigned on April 29th, 1852, to the plaintiff by said Horatio 
Arnold. The writ was returnable to the September term of 
the court in the year 1852; but not being executed, an alias 
writ was issued returnable to the first Monday in February, 
1853. On the return day of the writ, being the first Monday 
and the 7th day of February, 1853, the defendant Palmer 
filed her answer, alleging that the said note was obtained from 
her by fraud, and through false and fraudulent representa- 
tions ; also setting up a set-off against the note. This set-off 
is thus pleaded, viz: ‘‘ The said plaintiff owes said defendant 
for wood sold off said land of hers, occupied by plaintiff dur- 
ing the years 1851-2, the sum of four hundred and seventy 
dollars. The said plaintiff owes defendant for injuries done to 
the timber growing on said land, cut by him without her consent 
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and against her express orders, the sum of five hundred dol- 
lars. The plaintiff owes defendant for the rent of said house 
and land for 1852, the sum of one hundred dollars, making in 
the aggregate the sum of one thousand and seventy dollars,” 
and ‘* asks that judgment be rendered against the plaintiff in 
her favor for the difference between the note and the set-off 
pleaded, to-wit, the sum of five hundred and seventy dollars.” 
This answer containing the set-off being filed the Tth day of 
February, that being the first day of the term, and the plaintiff 
having failed to file his replication to the set-off within two 
days thereafter, as required by law, the defendant moved the 
court that her set-off be taken as confessed against said plain- 
tiff; this motion was sustained by the court, and it was accord- 
ingly ordered that said set-off be taken against the plaintiff as 
confessed, for the want of such replication. On the 19th, the 
plaintiff filed his motion by his counsel, to set aside this judg- 
ment by default entered as aforesaid on the set-off pleaded in 
this action, which motion is as follows: ‘* The plaintiff moves 
the court to set aside the judgment heretofore rendered in this 
cause, taking the pretended set-off pleaded herein as confessed. 
for the following reasons: 1. The said answer containing the 
said pretended set-off was filed on the 14th [7th] day of Febru- 
ary, 1853, the first day of the term, and the said judgment taken 
on the 10th day of said February, when, by the law of the land, 
said judgment ought not and could not be taken. 2. The said 
judgment was irregularly, illegally and improperly taken. 3. 
The plaintiff had no notice of the fling of said plea of set-off. 
4. The plaintiff had no legal or sufficient notice of the filing of 
the said plea of set-off. 5. For the reasons contained in the 
subjoined affidavit of Trusten Polk.” ‘‘ Trusten Polk makes 
oath and says, that he is an attorney and counsellor at law and 
officer of this court ; that during the last term of this court and 
on or about the day of , 1852, he was retained by 
the plaintiff as his attorney and counsellor in this cause; that 
he has learned for the first time this morning, the 18th day of 
February, that the said defendant Palmer has filed in her an- 
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swer in this cause, a set-off, on which judgment was taken by 
confession on the 10th day of February, A. D. 1853. Affiant 
states that previous to the calling of the law docket, as he be- 
lieves, on the first day of this term, at which said docket was 
called, he examined said docket carefully, noting, as he be- 
lieves, every case then set down on said docket, and did not 
observe any entry on the said docket of said set-off in this 
case ; and he hereby refers the court to the entry of the said 
cause on the attorneys’ law docket. He believes he should not 
have observed the statement made in the entry of this cause on 
the law docket as to set-off, if the clerk had not informed him of 
the action had by the court upon the same.”? The record shows 
that the defendant Palmer filed her answer containing the set- 
off on the 7th of February, the first day of the term, and that 
in compliance with the rule of the court there was entered on 
the back of said answer the words, ‘‘ set-off pleaded,’’ and 
likewise the same entered upon the motion docket of said court. 
The court sustained the motion of the plaintiff, and set aside 
the judgment by default, and the defendant Palmer excepted 
and filed her bill of exceptions. The plaintiff dismissed his suit 
as to the defendant King. 

The only matter saved by the defendant below in her bill of 
exceptions is the ruling of the court on this motion of plaintiff 
to set aside the judgment by default. We can not take notice 
of the various motions and dispositions made of them as no- 
ted by the clerk; they are not properly parts of the record of 
this cause ; and such motions and rulings of the court thereon 
must be saved by exceptions properly taken, and thus be placed 
or the record and become parts of it, before this court can no- 
tice them. Ill, therefore, about striking out parts of the an- 
swer and striking out the set-off and for a review of the finding 
must be disregarded by this court. Was the judgment by de- 
fault in favor of defendant Palmer on the set-off in her answer 
against the plaintiff properly taken? The answer was filed on 
the first day of the term, and the plaintiff was bound to file his 
replication to the set-off contained in the answer within the next 
27—VOL. XXIII. 
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two days thereafter. The respondent’s counsel contends that 
as the defendant was allowed two days to file her answer and 
set-off, the plaintiff was allowed two days more after the lapse 
of the firss two before he was required to reply to the set-off. 
But such is not our opinion. This point was expressly ruled 
against the view taken by respondent’s counsel, in the case now 
before us, in the case of Beach & Eddy v. Curle’s adm’r (15 
Mo. 115). The replication must be filed within two days after 
answer and set-off. The judgment taking the set-off for con- 
fessed was not rendered until the 10th day of February, the 4th 
day of the term; so there were two days between the filing of 
the set-off and the judgment taking the same for confessed. It 
was not taken, then, too soon; the time for allowing replica- 
tions had elapsed before the judgment by default was rendered 
on the set-off. Now, although this court generally refuses to 
interfere with the exercise of the discretionary power of the in- 
ferior courts, yet cases may occur in which such discretionary 
use of power may not only be questioned, but overruled in the 
promotion of justice and right. Let us consider this case for 
a moment. Here a defendant files an answer under oath, set- 
ting forth a state of facts which she considers ought to avoid 
the note. She also sets up as a set-off the indebtedness of the 
plaintiff to her, for wood sold by plaintiff off her land, and for 
rent of a house ou her land, and also for damages done to her 
by the plaintiff in cutting down timber on the defendant’s land. 
She estimates the indebtedness and the damages at $1070, and 
asks judgment for the excess of this set-off above the note. 
This set-off is not noticed ; no replication nor any defence to 
it set up by the plaintiff ; judgment iu due course of law is ren- 
dered against the plaintiff on this set off. Eight days after 
this judgment, a motion is made to set it aside, without showing 
any cause except a want of care and diligence on the part of 
the plaintiff’s counsel. No affidavit showing a meritorious de- 
fence against the defendant’s set-off; none alleging want of 
merits in the set-off, or denying the justice and correctness of 
the claims set forth in the set-off. Indeed, there are no grounds 
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furnished, either by the reasons or by the affidavit, which ought 
to have been considered in such favorable light by the court. 

Here, a defendant has pleaded matters in her answer as a 
set-off, which in part might have been rejected, as forming no 
basis of such a plea; but a part of the matters pleaded will 
properly form the grounds of a set-off. Upon this plea thus 
containing such matters, a judgment is taken by confession. 
Then, unless such judgment be properly and for good cause set 
aside, it was the right of the defendant to have an inquiry by 
jury to ascertain the amount of the demand set up in such 
set- off. 

In looking through the whole record, we find the case to have 
been tried in such a manner as to leave it uncertain whether 
justice has been had or not. Had the court below, after set- 
ting aside the judgment on the set-off, allowed the defendant to 
amend the set-off by filing such a plea as the law would per- 
mit, and had afterwards tried the merits of such plea, there 
could have been no grounds of complaint, although the judg- 
ment had been set aside without sufficient cause. In such a 
case this court would not reverse, although we might be of the 
opinion that the judgment was improperly set aside. But here 
there is no pretence to suppose that the matters set up in the 
plea of set-off have been investigated between these parties in 
the court below. The plea of set-off was entirely stricken out, 
although the party once had judgment on the plea in her favor, 
and that judgment set aside without sufficient reason. 

It may be said that the record does not show that the defen- 
dant wished to amend her plea; does not show that any excep- 
tions were taken to the action of the court in striking out the 
plea of set-off. This is so, for a more imperfectly saved re- 
cord of a trial we have seldom examined. Yet the ruling of 
the court in setting aside the judgment by default is saved, and 
we think the court erred in that. 

In regard to the finding of the court on the issue of fraud in 
obtaining the note, we can not see how the defendant c2= com- 
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plain in this court of such action in the lower court, not hayv- 
having saved by exceptions any objection in that respect. 

We shall therefore reverse the judgment of the lower court 
and remand the cause, wlth directions to order a writ of inquiry 
of damages on the judgment by default on the defendant’s set- 
off, with instructions to the jury of inquiry to ascertain the 
amount Of the defendant’s claim against the plaintiff as set 
forth in her plea. The judgment by default having admitted her 
right to the demand, the amount remains to be ascertained by 
a jury from the evidence to be offered. Judge Scott concur- 
ring in reversing the judgment ; Judge Leonard dissents. 


Witson, Appellant, v. Scuoon Townsuip No. 6, Respondent. 


1. An appeal will not lie to a circuit court from an order of a county court 
vacating and setting aside a sale of a 16th section made by the sheriff un- 
der a previous order of the county court. 


Appeal from Jefferson Circuit Court. 


The county court of Jefferson county made an order that a 
sale of the school lands (portions of the 16th section,) of 
school township No. 6, made by the sheriff under a previous 
order of the county court for that purpcse, be set aside and 
held for naught, and that the sheriff again advertise and sell 
the said lands, &c. From this order, Wilson, the purchaser, 
appealed to the Circuit Court; which court refused to set aside 
the order of the county court. The case is brought here by 
appeal. 

J. 4. Beal, for appellant. 

I, The county court had no right or jurisdiction to set aside 
the sale made by the sheriff. Upon the sheriff’s reporting a 
sale of the lands, Wilson could not be divested of title by the 
county court arbitrarily ordering a new sale. The county 
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court has no jurisdiction over the matter. If an irregularity 
existed (which is not the case), the county court could not dis- 
turb the sale for such irregularity. (17 Mo. 71, 84, 85.) 
Courts of limited jurisdiction can not exceed their statutory 
powers. (70U. S. Dig. 226; 18 ib. 437; 12 Mo. 8.) 

P. Pipkin, for respondent. 

By the law regulating the sale of the 16th sections, the 
power to dispose of them is exclusively within the jurisdiction 
of the county courts of the counties in which they lie. The 
sales are under the control of the court, and are not binding 
upon the parties until confirmed, approved and certified up by 
the county court. (Perkins & C. v. Reed & R. 1 Swan, 80.) 
This case is precisely in point. The proper remedy for appel- 
lants to compel the cuunty court to certify the sale to the re- 
gister is by mandamus and not by appeal. 


LEONARD, Judge, delivered the opinion of the court. . 


A county court, acting under the law authorizing the sale of 
the 16th sections, vacated a sale made by the sheriff under an 
order of the court for that purpose. The purchaser appealed 
to the Circuit Court, and his appeal was dismissed, and there- 
upon he appealed to this court. Although the circuit courts have 
appellate jurisdiction over the judgments and orders of the county 
courts in all cases not expressly prohibited by law, (R. C. 1845, 
p- 330, sec. 6), yet this jurisdiction can not be exercised un- 
less the means be provided by law for that purpose. Writs of 
error and cerééorarz are common law writs, and may be used 
where they are appropriate (R. C. 1845, p. 334, sec. 5); but 
an appeal is a statutory remedy that exists only in the cases in 
which it is expressly given. No appeal is allowed from this 
order, either in the act authorizing the proceeding, or in any 
general law, that we are aware of, embracing all cases of this 
character. 

If the court had no authority to set aside the sale, it will be 
their duty, under the law, upon the payment of the purchase 
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money, to make and forward to the register a statement of the 
fact of the purchase and payment, which will entitle the party 
to a patent ; and if this statement be withheld the party has a 
remedy by mandamus, but he can not try the question in this 
manner. The judgment is affirmed. 


ALLEN, Appellant, v. Trustezs or Scuoot District, Ke., 
Respondent. 


1, The trustees of a school district organized under the act of March 27th, 
1845, can not be sued as a corporation for a debt incurred by them for the 
building of a school-house for the district; nor would the property, held 
by them as such trustees for the use of the school district, be liable to ex- 
ecution. 


“lppeal from Pike Circutt Court. 


This was a suit against ‘‘ the trustees of school district No. 
1, T. 58, R. 3 W., in Pike county.”’ The petition is as fol- 
lows: ‘‘ Plaintiff states that the defendants, on the 15th of 
March, 1848, entered into a contract of that date with William 
Watson, to build a frame school-house on lot 273, in the town 
of Bowling Green, in said county, for said school district ; that 
in that contract the said trustees promised said Watson that if 
he would build and erect a frame school-house on said lot, and 
furnish all the materials necessary for the same, of the de- 
scription and specifications therein mentioned, and complete 
the same by the Ist of August, 1848, that they as trustees 
would pay him what money they then had on hand, which was 
about fifty dollars, and that they would also pay him the sum 
of two hundred dollars more, for the payment of which the 
trustees bound themselves and their successors in office to an- 
nually apply the annual tax to be levied in said school district, 
until the whole should be paid; that so soon as the school- 
house was completed and fit for use, the trustees were to have 
the use of the same, and they were from that time to pay in- 
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terest on any balance of the sum of two hundred and forty dol- 
lars as should be then unpaid ; and further, the trustees agreed 
that said Watson was to have a lien on said house for five years 
for the payment of said debt and interest. The plaintiff fur- 
ther states that the said Watson received of the trustees the 
fifty dollars on hand, and proceeded to get the materials and to 
build said school-house, and that he did in all things comply 
with his part of said contract to the acceptance of the trustees, 
who received the house and have ever since used the same ; that 
on the 16th March, 1849, a new board of trustees received the 
house and contract as complete; that after that, on the 24th 
March, 1849, the said William Watson, for value received, as- 
signed said contract to the plaintiff Hugh Allen, of which the 
trustees had due notice by said Allen and by said Watson ; that 
on the Tth August, 1849, the trustees paid said Allen the sum 
of seventy dollars; that on the 24th March, 1851, the trus- 
tees paid him on said contract the sum of sixty-six dollars ; 
that these are all the payments that have been made said Wat- 
son before the above assignment, and all that have been made 
said Allen since, and that the residue of said two hundred and 
forty dollars, with interest, is yet due and unpaid; wherefore 
plaintiff says that the trustees have not complied with their 
contract; that the annual tax in said school district was not 
less than about sixty-five dollars, which, if it had been collected 
and applied annually to the contract, would, before this, have 
paid off the whole debt and interest; that the trustees have 
hitherto failed to apply the annual tax in said school district to 
the payment of this debt. Plaintiff therefore asks judgment 
for the balance of said debt and interest, and for an order to 
sell said school-house and lot, and if that shall not be suffi- 
cient to pay off the judgment and costs, then for an order on 
the trustees to raise the residue and to pay it over to the plain- 
tiff. The plaintiff also asks for such further relief as shall 
seem just and proper in this behalf.’? 

To this petition there was a demurrer, which was sustained. 
Plaintiff appealed. 
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Hunt ant Broadhead, for appellant. 

The only point raised on the demurrer, or decided by the court 
below, was that the defendants were not liable or bound by the 
eontract of their predecessors; that one board of trustees 
have no power to bind their successors to pay for the building 
a school-house for the district. One board of trustees may 
bind their suecessors in a contract to build a school-house. 

By the school law there are to be three trustees elected an- 
nually. (Chap. 4, secs. 7, 26.) The trustees act in their 
official name as a body corporate. (Secs. 19, 20.) They 
have power and it is made their duty to eall meetings of the 
inhabitants of the district; to make out a list of the taxes as- 
sessed ; to issue a warrant to eollect the same; to purchase a 
site for a school-house, and to build a school-house thereon. 
(Sec. 32.) They nave power to hold property and to sue in 
their official and corporate name (secs. 54, 71); and at the 
expiration of their official term they are required to settle with 
and deliver over to their successors in office all the property, 
money and bonds on hand, &e. (Secs. 55, 60.) These pro- 
visions show that the trustees are a gwas? corporation, and as 
such, can, in their corporate name, bind their successors in any 
contract within their official duty; and that their successors 
may be sued, as well as sue, on such contract. The following 
cases support the same view: Ang. on Corp. 17, 18, and cases 
cited; 1 Kyd, 29, 80; 8 J. R. 422; 1 Cowen, 258; 9 Dana, 
519; 13 Mass. 192. 

There was no appearance for respondents. 


Scott, Judge, delivered the opinion of the eourt. 


We do not deem it neceSsary to enter into any examination 
with a view to ascertain the extent of the powers of a guasz 
corporation, as, in our opinion, the powers eonferred and the 
duties and liabilities imposed on the trustees of a school district 
are enumerated in the act approved March 27th, 1845. A care- 
ful examination of the provisions of that act has not resulted in 
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a discovery of any authority to institute suits against them as 
a corporation. The power to take in their corporate name 
bonds and mortgages, and hold all such bonds and mortgages 
as a corporation, and account therefor to their successors, is a 
carefully delegated power, and does not by implication subject 
them to an action as a corporation. If those bodies were re- 
garded as corporations, there would have been no necessity for 
the 54th section of the 4th article, which directs that ‘¢ all pro- 
perty now vested in the trustees of any school district, for the 
use of schools in the district, or which may be hereafter trans- 
ferred to such trustees for that purpose, shall be held ty them 
as a corporation.”? It is impossible to escape the conclusion 
that the careful enumeration of the instances in which the trus- 
tees were to be regarded as a corporation, excludes the idea 
that they were deemed to be such in any other instances. No- 
thing would have been easier, had it been so intended, than to 
have declared the trustees a corporation, with all its common 
law incidents ; but to have subjected the trustees, as such, to 
suit, would have been against the policy of the act. A power 
to sue carries with it a right to enforce a judgment obtained by 
execution. The trustees, as.such, could have no property but 
what was necessary to carry on their schools. Are we to sup- 
pose that the legislature, after such care in providing for school- 
houses and the means of education, intended that they should 
at any moment be sacrificed at the suit of a creditor? It may 
be asked, are the trustees to be exempt from liability on their 
contracts, and are creditors to have no remedy for their de- 
mands? The 69th section of the 4th article of the act pro- 
vides that ‘¢ any person conceiving himself aggrieved by any 
decision made or by any act done by any school district meet- 
ing, or by the trustees of any district, or by the refusal of any 
such trustees to do any act, or to perform any duty required 
by law, may appeal to the school directors of the township, 
whose decision thereon, after a hearing of the parties, shall be 
final.” Under this provision, the plaintiff might have applied 
to the directors on a refusal to pay his demand, and had such 
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steps taken as would have compelled the laying of a tax for the 
satisfaction of it. The policy of the act clearly indicates that 
taxation on the inhabitants of the school district, and not a sale 
of its school property, is the means of obtaining satisfaction 
from any school district for any legal demand against it. 

Being satisfied that the law never contemplated that the trus- 
tees, as such, should be subject to suit, so as to render the pro- 
perty of the school district liable to execution, we do not feel 
ourselves warranted in going further than affirming the judg- 
ment of the court below, without an inquiry into the difficulties 
in the way of obtaining satisfaction of his demand, which may 
have been interposed to the plaintiff by the change of the act of 
1845. To prevent misconception, however, it may be stated 
that there is a difference between the act of 1845 and that of 
1853 in relation to the power of taxation. By the act of 
1845, sec. 13, art. 4, it is provided that the tax imposed by a 
district meeting shall not exceed in any one year fifty per cent. 
on the amount of taxes laid by law for state purposes. The 
act of 1853 contains no limit on the power of taxation, hence 
it has been thought, that under it the whole tax necessary to 
build a school-house must be laid at once, and the assessments 
not protracted through a number of years. This has been the 
practice in some instances. This case calls for no expression 
of our opinion on this question, and we give none. 

In maintaining that the trustees are not liable to an action, so 
as to subject the school property to execution, we of course do 
not intend to convey the idea that they may not be personally 
liable to an action, when they bind themselves individually, or 
when, by their wrongful conduct, they cause injury to another. 

In referring to the 69th section of the 4th article of the act 
of 1845, as containing a remedy for those who conceive them- 
selves aggrieved by any decision made, or by any act done by 
those carrying out the provisions of the act, we do not wish to 
be understood as intimating that the section referred to is the 
only remedy that is open to the party aggrieved. We give no 
opinion on that point. (Easton v. Calender, 11 Wend. 91.) 
The other judges concurring, the judgment will be affirmed. 
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Waiter, Appellant, v. Watkins & Davis, Respondents. 


1. A written advertisement or notice of a trustee’s sale, signed by the trus- 
tee, is not a sufficient note or memorandum within the statute of frauds. 
2. In order that an entry of a sale made by an auctioneer may satisfy the re- 
quirements of the statute of frauds, it must be made at the time of the sale ; 

an entry made a month or more after the sale is not sufficient. 

3. In order that a delivery of possession to a vendee of land may amount to 
such a part performance as to take the case out of the statute of frauds, 
the situation uf the parties must be such as that a refusal to carry out the 
parol contract of sale will work a fraud upon the purchaser. 

4. A grantor in a deed of trust, who is also residuary cestui que trust, is a 
necessary party to a suit brought by a purchaser at the trustee’s sale for a 
specific performance of the contract of sale. 

5. Where trustees are empowered by a deed of trust to act separately, yet, if 
they elect to act jointly, as by giving a joint notice of sale, one can not act 
alone. 


Appeal from Mississippi Circutt Court. 


This was a suit brought by Robert White for the specific 
performance of a contract for the sale of land. Plaintiff 
claimed as purchaser at a sale made by defendants, Watkins 
and Davis, as trustees, under a deed from one Bullock. The 
facts sufficiently appear from the finding of the court, which is 
as follows: ‘‘ The court finds from the allegations of the par- 
ties and the proof adduced herein, that the defendants, by 
virtue of a deed of trust, executed to them by Edmund J. Bul- 
lock, in November, 1852, in Charleston, in Mississippi county, 
Mo., offered the lands mentioned in plaintiff’s petition for pub- 
lie sale, and at said sale the plaintiff bid the sum of $1200 25 
for said land, and that, being the highest bidder for said land, 
the same was struck off to him for that sum. The said lands 
were offered at said sale to the highest bidder for ready money, 
such being the terms upon which the defendants had previously 
given notice by written bills, set up at public places in said 
county. At said sale the defendant Watkins agreed with the 
plaintiff that if the plaintiff would make a note, payable at the 
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branch bank of the Bank of Missouri at Jackson, which Albert 
Brevard might think would be discounted at the first meeting of 
the directors of the bank, he would take such note for the pur- 
chase money of such land. The plaintiff did make a note pay- 
able at said branch bank, which said Brevard thought would be 
discounted by said directors ; and that said Watkins, on the day 
of the sale, had notice of that fact. Said Brevard was pre- 
sident of said branch bank at the time of said sale, and took 
said note into his possession by the consent of the plaintiff and 
the said Watkins. At the time the said note was signed by 
said White, and the endorsement made thereon, there were 
blanks upon the face of said note. The clerk of said branch 
bank, or some other officer of said bank, filled up those blanks, 
and made said note payable at the Branch Bank of the State of 
Missouri at Cape Girardeau. The board of directors did not 
meet on the first Saturday next succeeding the said sale. Said 
directors did meet about two weeks afterwards. Said note was 
not presented to said board of directors for discount. Before 
said directors met, said Watkins told said Brevard that said 
note need not be discounted for his benefit; that he would not 
receive the proceeds because the said money had not been paid 
according to contract, of which fact the plaintiff, within two or 
three days afterwards, had notice. After said sale, the plain- 
tiff, by direction of the said Watkins, took possession of said 
land by his agent. His agent remained in possession about two 
weeks, and then left said possession, and plaintiff has not had 
possession of said land since that time. More than one month 
after the said sale, Mills endorsed in writing on one of said 
notices of sale, given by said defendants as aforesaid, that said 
plaintiff was the purchaser of said land at said sale, and also 
the price for which said land was sold, which endorsement was 
signed by said Mills. The said defendants, or either of them, 
never gave the said Mills any instructions to make said endorse- 
ment. 

‘¢ In the fall of the year 1853 and before the commencement 
of this suit, the plaintiff tendered to the defendants the pur- 
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chase money for said land, and what interest was due on the 
same up to the time of such tender, and the defendants refused 
to accept the same. As a conclusion of law upon these facts 
found as aforesaid, the court declared that the plaintiff ought 
not to recover in this suit.” 

TI’. Polk, Glover & Richardson, for appellant. 

I. The auctioneer, the sheriff Mills, who made the sale, was, 
for the purposes of the sale, the agent of both the parties, 
particularly of the vendors, the defendants. (Sug. on Ven- 
dors, 122, 124.) Advertisement that lands are to be sold at 
public auction, with the terms of sale, is a sufficient memoran- 
dum in writing to hold the vendor. (Kirby’s Rep. 14.) 

II. Sheriff Mills, being the agent of the respondents, and 
authorized by them in writing—that is, by Davis by letter, 
which was assented to by Watkins by his conduct at the sale— 
had authority to make a written memorandum of the sale, of 
the name of the purchaser, the amount of the purchase money 
bid, &c. ; and he had authority to do so, whether the defendant 
expressly so stated to him or not; and this memorandum in 
writing was not required to be made at the moment of the sale, 
but might be made at any reasonable time thereafter. 

Ill. The delivery of the possession of the land sold to the 
appellant by the respondent takes the case out of the statute 
of frauds. (Sug. on Vendors, 135-6.) For the purposes of 
this case, we say that the plaintiff stands before the court ex- 
actly as if he had fully paid the purchase money. The plain- 
tiff had done all that he could do, and the defendants had re- 
fused to take the proceeds of the note when discounted. This 
is equivalent to performance for the purpose of maintaining 
this action. (Pond v. Wyman, 15 Mo. 175.) In this case, 
therefore, we have what is equivalent to performance ; that is, 
payment of the purchase money by the plaintiff, and a delivery 
of possession of the premises to him by the defendants. 

E. Bates, for respondent. 

Specific performance is strictly equitable. It lies in the dis- 
cretion of the court, and is never granted unless where the con- 
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tract, being fully and fairly stated, is seen to be, on a proper 
consideration, reasonable and just in itself, and mutual be- 
tween the parties, and all the parties in interest are made par- 
ties to the suit, so that a decree may be rendered with perfect 
justice to all concerned. (8 Mo. 374; McMurtrie v. Barnette, 
Harr. Ch. 124; Lewis v. Woods, 4 How., Miss., 86; May v. 
Fenton, 7 J. J. Marshall, 306. ) 

II. The finding negatives the contract alleged in the petition, 
by showing that the sale was for cash and not for a note; by 
showing that the defendants did not agree to receive a note in 
payment instead of cash; by showing that in fact no note was 
received by the defendants in payment for the land; by show- 
ing that the defendants acted as trustees of Bullock, and con- ° 
sequently could not depart from the terms of the deed of trust, 
which required a cash sale ; by showing that Bullock is a party 
in interest, and ought to be a party to the suit; and by show- 
ing that the case is not only destitute of all equity for specific 
performance, but that the plaintiff has no cause of action at law 
or equity. 


Scott, Judge, delivered the opinion of the court. 


As there is nothing in the record indicating the point on 
which the decision of the cause was made to turn in the court 
below, we will consider those objections which have been urged 
against it by the appellant. 

It is insisted that the sale was not invalid by the statute of 
frauds, first, because the written notice of it, published before 
it took place, was a sufficient note or memorandum in writing 
to satisfy the requirements of the statute. In support of this 
position, the case of Hobby v. Finch & Knapp (Kirby, 14) 
is referred to. The judgment in that case was not unanimous. 
The case was an early one, and yet stands alone. The statute 
says ‘‘ the agreement, or some note or memorandum thereof, 
shall be in writing.”? Now we do not see how a written notice 
of a sale can be said to be an agreement, or a note or memo- 
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randum of an agreement. At most it is but the expression of 
an intention to sell, and is the sole act of the owner of the 
property. 

Secondly, it is maintained that the auctioneer being the agent 
of both parties, his memorandum of the sale was sufficient to 
take it out of the statute; that the law does not require this 
memorandum to be made at the moment of the sale, but that it 
may be made at a reasonable time thereafter. There is no 
doubt that at sales by auction, the auctioneer is regarded as 
the agent of both parties, and his memorandum of the sale, 
made at the time, is sufficient within the meaning of the statute. 
In the case before us, the memorandum of the sale was not 
made by the agent who conducted it until some month or more 
after the sale had taken place, and that too after this contro- 
versy had arisen. It is obvious that if a memorandum, made 
under such circumstances, satisfies the statute, then all sales 
at auction may be taken out of its provisions. Would it not 
be much safer to the parties to have the agent introduced as a 
witness, and sworn to the terms of the agreement, than that he 
should sign a memorandum of it some month or more after it 
had been made? It is clear that ‘the memorandum must be 
made within such time as shows it to have been a part of the 
transaction. Kent says, the writing the highest bidder’s name 
in the memorandum of the sale by the auctioneer, zzmedialely 
on receiving his bid and knocking down the hammer, is a suf- 
ficient signing within the statute of frauds, so as to bind the 
purchaser. The auctioneer is the agent to make the sale. On 
what principle can his authority be prolonged for a month af- 
ter the sale? If it can be extended for a month, why not for 
an indefinite length of time? Why not bring him into court 
and let him make the memorandum there and swear to its truth? 
The law will not let him prove the agreement by his oath. Will 
then this written statement of the terms of the contract be suf- 
ficient? This involves the law in the absurdity of taking the 
unsworn statement of a witness for the sake of avoiding per- 
jury. As the agent only had authority to make the sale, the 
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making of the memorandum, in order to be a valid act, must 
be in such time after as shows it to be a part of the transac- 
tion. 

In the third place, it is contended that the delivery of the 
premises sold into the possession of the plaintiff was sufficient 
to take the case out of the operation of the statute. In the 
case of Bean v. Valle, (2 Mo. 109,) Judge McGirk says: 
‘¢T understand the possession should be delivered, and the ob- 
ject and the reason of the delivery should be clearly made out 
to have been in pursuance of the agreement.” In the case of 
Chambers v. Lecompte, (9 Mo. 569,) it is said, ‘* the principle 
upon which part performance takes a case out of the statute 
is, that it would otherwise make the statute a means of prac- 
ticing a fraud, and therefore nothing is now considered as a 
part performance which does not put the party into a situation 
which is a fraud upen him unless the agreement is performed. 
The ordinary illustration of the principle is the case of a ven- 
dee by a parol agreement put in possession. If the agreement 
be not valid in law nor equity, he is a trespasser and liable to 
an action. As a matter of defence, it is held that he can, un- 
der these circumstances, show the parol agreement by which he 
acquired possession, and the unwritten agreement being ad- 
missible for this purpose, is admissible throughout.” This 
case is brought here on a refusal to review the facts as found ; 
consequently we are at liberty to look into the evidence in re- 
lation to the alleged delivery of possession, and after an exam- 
ination of it, we are clearly of the opinion that it furnishes no 
ground for saying that the plaintiff is in such a situation that it 
would be a fraud upen him unless the agreement is carried into 
effect. The witness, who testifies in relation to the delivery of 
possession, states, in answer to an inquiry made by the plaintiff 
of one of the defendants as to the time when he would get pos- 
session, he was directed to go and take it, and was informed 
that he would be defended in it. The witness, who it seems 
was a partner with the plaintiff in the purchase, although he 
afterwards released his interest, went to the land and found one 
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upon him, unless the agreement is performed. 


interest in this controversy 


presumed to be cognizant of its contents. 
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in possession of it, who was cultivating some potatoes, and who 
was bought out, and a tenant put into possession, who only 
continued two or three weeks on the land, and then abandoned 
it. Soon after this, the witness discovered another tenant on 
the land, but under whom or by what authority he entered he 
did not know. He was not the tenant of him or his partner, 
the plaintiff. Now, if evidence like this is sufficient to take a 
case out of the statute, then the statute is of very little use. 
The whole thing seems to have been a concerted scheme, plan- 
ned with a view to obtain a pretext for an answer to a plea of 
the statute of frauds. -If thé possession was an object, why 
quit it so soon after it was obta.ned? How unlike this is to 
the case of a purchaser who is put into the possession of prem- 
ises scld by an unwritten agreement, who, when afterwards 
called upon to defend his possession, offers the verbal contract 
as a justification of it. There is nothing in the evidence which 
shows that the plaintiff will be in a situation which is a fraud 


Independently of the foregoing considerations, there are ob- 
stacles in the way of granting the relief sought, which can not be 
surmounted. Bullock, the grantor in the deed of trust, has an 
He was not made a party as he 
should have been. He is entitled to the surplus after payment 
of the debt secured by the trzst. He required, by the terms 
of the deed creating the trust, that the land should be sold for 
cash in hand. The plaintiff claiming under that deed must be 
With what face 
can he ask a court of equity to enforce a contract, made in 
violation of the express terms of the deed under which he 
claims? So far from the land being sold for cash in hand, the 
arrangement for the payment of the purchase money has re- 
sulted in this protracted litigation, to the prejudice of the resi- 
duary cestuz gue ¢rust in the deed. Although the plaintiff has 
failed to give him an opportunity of asserting his rights, by 
omitting to make him a party to the suit, yet his interest can 
not be overlooked. The law will not compel his trustees to 
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violate their trust, and then turn him around against them for 
redress, especially in favor of one whose claim is founded on a 
promise to violate a trust of whose terms he had full knowledge. 

There is another consideration arising in this case which can 
not be overlooked. Davis, one of the trustees, is a party to 
this suit, and he insists on the defence growing out of the cir- 
cumstance of his non-concurrence in the acts done by his co- 
trustee. He insists that he neither concurred in \the arrange- 
ment by which cash in hand was not to be received for the land 
sold, nor did he give his consent that the plaintiff might enter 
into the possession of the premises. It is a general rule that 
trustees have equal power, interest and authority with respect 
to the trust estate. They can not, therefore, act separately ; 
but they must all join in any sale, lease or other disposition of 
the trust property, and also in receipt of money payable to them 
in respect of their office. (Hill on Trustees, 305.) It is true 
that the deed gave the trustees authority to act separately or 
jointly in making the sale. But it seems they elected to act 
jointly, and accordingly gave notice of the sale in their joint 
names ; and having so made their election, it was not competent 
for one of them afterwards to deny the authority of his co- 
trustee, and act alone. There may be cases in which the con- 
currence of a co-trustee might be presumed, but there is no 
room for it here in the face of the answer of Davis. This be- 
ing a bill for specific execution of a contract, the reasons ad- 
dressed to the consideration of the court by the defendant Davis 
are sufficient to induce a denial of the relief sought. Judge 
Ryland concurring, the judgment will be affirmed. 





FLEMM, Respondent, v. WHITMORE, Appellant. 


1. The practice act of 1849 does not apply, except the 25th article, to pro- 
ceedings in justices’ courts. 

2. It is erroneous, in a case appealed from a justice of the peace, for a cir- 

cuit court to strike out on the trial two of several plaintiffs; there must be 

a recovery in such a case in the names of all the plaintiffs, or of none. 




































































OCTOBER TERM, 1856. 





Flemm v. Whitmore. 





Appeal from Jefferson Circuit Court. 


2. Green, for appellant, cited Practice Act, art. 11, secs. 
5,6; Sautier v. Kellerman, 18 Mo. 509; Practice Act, art. 
30, section 6; R. C. 1845, sec. 5; Chauvin v. Labarge, 1 
Mo. 556. . 

Pipkin, for respondent, cited Practice Act, art. 11 secs. 5, 
6; Greeves v. McAllister, 2 Binney, 591; Doty v. Wilson, 
14 Johnson, 278; note to Depeau v. Waddington et al., 
Amer. Lead. Cases. 


Ryuanp, Judge, delivered the opinion of the court. 


This was a suit brought by Flemm and two others in a jus- 
tice’s court against Whitmore. There was a trial, and verdict, 
and judgment for the plaintiffs. Defendant appealed to the 
Circuit Court. In the Circuit Court, on the trial of the case, 
it appeared that the plaintiffs, Flemm, Frederici, and Pipkin, 
were three of a committee consisting of five, to employ counsel 
to defend a law suit. The defendant was not a party to the 
suit; but it appeared in proof that, after the counsel had been 
employed, the defendant said to Flemm, one of the three plain- 
tiffs, that he would pay his proportion of the fee. The court 
allowed the proceedings to be amended, after the proof was in, 
by allowing the names of the plaintiffs Frederici and Pipkin 
to be stricken out, and the judgment to be rendered for the re- 
maining plaintiff, Flemm. The trial was by the court without 
a jury. The defendant asked the following instruction: ‘‘The 
counsel of the defendant ask the court to declare the law to be, 
that if the defendant was not a party in the suit of the Bollinger 
Heirs v. Soulard and others, and did not promise to pay the 
committee who employed counsel in the defence of said case, 
then there was no legal liability resting on him to pay any part 
of said counsel’s fees, unless he expressly promised said com- 
mittee, prior to their engagement of said counsel, to pay his 
proportional part ; and any promise to said committee, made 
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after they had engaged counsel, is not binding, unless such 
promise was made by defendant, and put in writing and signed 
by him.” This the court refused to do, and the defendant duly 
excepted, and saved the point. It appeared in evidence that, 
although the defendant was not included as one of the defen- 
dants in the suit by the Bollinger Heirs v. Soulard and others, 
yet he was interested in the event, because he owned about four 
hundred acres of land depending on the same title as that of 
the other defendants. 

This judgment is erroneous. The statute of 1849, common- 
ly called the practice act, does not apply to proceedings in the 
justices’ courts, except the 25th article—‘‘ the examination of 
witnesses.” Therefore, in this case, the recovery must have 
been in the names of all the plaintiffs or of none. The Circuit 
Court could not strike out half or two-thirds of the plaintiffs 
and let the remainder recover. There is no law warranting 
such a course. , 

In regard to the declaration of the law as prayed for by the 
defendant, this court is of opinion that the proposition con- 
tained in the first clause of the instruction is correct, and that 
in such case the promise is voluntary. But we also think that 
that promise, if made to the plaintiffs, or either of them, to 
pay the debt they had contracted, was not within the statute. 
Such promise is not ‘‘ to answer for the debt, default or mis- 
carriage of another person.” Let the judgment be reversed ; 
the other judges concurring. 


Hunt, Appellant, v. JOHNSTON AND OTHERS, Respondents. 


1. A breach of a voluntary promise, made to a party defendant to a suit, to 
continue the cause until the next term of the court, by taking judgment 
against such defendant immediately and issuing execution, and seizing his 
property, it not appearing that he was thereby deprived of any defence to 
the action, or that he had any defence, will not give to such defendant a 


cause of action. 
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Appeal from Jefferson Circuit Court. 


The facts stated in the petition, a demurrer to which was 
sustained, sufficiently appear in the opinion. 

Beal and Perryman, for appellant, cited Brightley’s R. 
36; 15 New Hamp. 396; 6 Watts, 306. 

M. Frissell, for himself and other respondents, cited Hunt 
v. Simonds, 19 Mo. 583. 


LEonarD, Judge, delivered the opinion of the court. 


The substance of the allegations in this petition are that the 
plaintiff and Johnston were indebted to Casey, who had sued 
them in the Washington Circuit Court, and that at the return 
term of the writ, Frissell, who was counsel for both Casey and 
Johnston, together with Johnston and his counsel Pipkin, pro- 
mised him that the cause should be continued until the suc- 
ceeding term, and afterwards, in his absence, took a judgment 
against him at the same term, and sued out execution thereon 
to a distant county, and that he was thereby put to great trou- 
ble and expense in procuring money to pay the debt and save 
his property from execution. It is not alleged that the plain- 
tiff was deprived of any defence he had to the suit, or indeed 
that he had any defence to make, nor but that it was a just 
judgment against him; but the ground of complaint is, that 
these defendants voluntarily promised him another term’s delay 
in the collection of the debt, and afterwards violated their pro- 
mise, by which he was deprived of the advantage he would have 
enjoyed had they kept their word. 

We have nothing to do with the moral propriety of the de- 
fendant’s conduct, but certainly these facts do not subject them 
to any /egal liability to the plaintiff. The petition, it is true, 
charges that the defendants conspired together to injure him, 
and did the acts complained of to carry out their evil design. 
The gist of the action however is, not the conspiracy, for that 
need not be proved, but ¢he alleged unlawful acts done pur- 
suant to it, and the damage that resulted therefrom to the 
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plaintiff. (Hunt v. Simonds, 19 Mo. 588.) The parties were 
under no /egal obligation, no matter what moral restraints they 
may have imposed upon themselves to refrain from taking the 
judgment at the first term, according to law, and the present 
plaintiff was not thereby deprived of any egal right, or sub- 
jected to any damage for which he can demand redress ina 
court of justice. The judgment must be affirmed. 


Dreyer eé al., Respondents, v. Mina, Appellant. 


1, A. claiming to own land belonging to B. sells timber on said land to C., 
who cuts and removes the same: held, that A. may be held liable to B., as 
a principal trespasser, for the timber so cut and taken away. 


Appeal from Franklin Circuit Court. 


This was an action in the nature of an action of trespass, for 
wrongfully and without leave entering upon the land of plain- 
tiffs, and cutting and carrying away timber, &c. The answer, 
after denying the facts stated in the petition, sets up an owner- 
ship of the land in defendants. It appeared in evidence on 
the trial, that plaintiff had a patent for the land from the Uni- 
ted States; that timber had been cut on the land for railroad 
ties by one Richard Crews ; that said Crews had purchased the 
right to cut and carry away said timber from defendant, who 
claimed to have a tax title to said land; that he had paid to 
defendant $420 for ties so cut and carried away. The court, 
upon the motion of plaintiff, gave the following instructions : 
‘¢1. Ifthe jury find from the evidence that defendant Ming 
sold the timber, for which the action is brought, to Crews, and 
that Crews, after such purchase, proceeded to commit the tres- 
pass under the purchase from Ming, they will find for the 
plaintiff. 2. If the jury find that Ming, claiming to be the 
owner of the land on which the trespass was committed, and as 
such owner, sold the timber to Crews, who took and carried 
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away the same, they will find for plaintiff the value of the tim- 
ber so taken by Crews.” 

The court refused the following instructions asked by defen- 
dant: ‘¢1. If the jury believe from the evidence that Crews 
purchased of Ming his right to the timber on the land in con- 
troversy, being willing to risk Ming’s title, and that, under the 
belief that his right was good, committed the trespass com- 
plained of, he alone is responsible for the trespass and not 
Ming, and they must find for the defendant. 2. The jury, in 
order to convict Ming of the trespass complained of, must be- 
lieve from the evidence, either that Ming was the actual tres- 
passer, or that Crews was his agent, or that the trespass was 
committed by the counsel, advice, instigation, or procurement 
of Ming, and unless they so believe, they must find for the de- 
fendant.” 

Exceptions were duly taken. The jury gave a verdict for 
plaintiff. 

WV. Holmes, for appellant. 

I. The trespass must be proved to have been committed by 
the defendant, or by his orders, or at his instigation. The 
same rule prevails in civil actions for trespass as in criminal 
proceedings for misdemeanors. (1 Archb. N. P. 418, 424; 
2 Greenl. Ev. sec. 621.) It is not a case of agency, or of 
master and servant, but of a man standing on his own right, 
acting for himself and on his own personal responsibility. 
Crews was liable for the trespass. There was no evidence that 
the defendant ordered, instigated, or advised the trespass. 

Bay, for respondent. 

I. By the act of selling the plaintiff’s property, Ming as- 
sumed control over it, and, by receiving compensation for the 
trees cut, he virtually directed the trespass to be committed ; 
and it is a well settled principle of law, that any unlawful in- 
terference with, or exercise of control over, the property of an- 
other, is sufficient to subject the party to an action of trespass. 
(8 Wend. 613 ; 12 Wend. 39; 7 Cowen, 735; 10 Mass. 125; 
7 Mo. 175; 2 Black. 892.) 
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Scorr, Judge, delivered the opinion of the court. 


There is no doubt that it is a general rule that all persons 
who order or procure a trespass to be committed, and indem- 
nify others for doing it, or incite them to do it, may be sued 
as principals. The defendant, Ming, had no right to the tim- 
ber, and he could confer no right to it on another. By the act 
of conveying the timber o' the plaintiffs, the defendant asserted 
a right of control over it, and in receiving the money for the 
ties after they had been cut, he adopted the trespass as an act 
done for his own benefit. ‘The principle has been frequently 
recognized, that any unlawful interference with, or assertion of 
control over, the property of another, is sufficient to subject a 
party to an action. (Phillips v. Hall, 8 Wend. 613.) The 
defendant, by undertakinz to dispose of plaintiff’s property, 
was the moving cause of the injury sustained by the plaintiffs. 
This case is similar to that of Wall & Wall v. Osborne, (12 
Wend. 39,) where a party sold a mill standing on the lot of 
his neighbor, and appointed a day for$the purchaser to take it 
away, promising to aid him in its removal, if it was necessary, 
and the mill was subsequently tiken down and removed by the 
purchaser ; and it was held that the vendor was liable to an ac- 
tion of trespass, although there was no proof of his being pre- 

~ sent or aiding in the removal of the building. The court said: 
‘¢'T’o render one man liable in trespass for the acts of others, 
it must appear either that they acted in concert, or that the act 
of the individual sought to be charged ordinarily and naturally 
produced the acts of the others.” In Scott v. Shepard, (2 
Black. 892,) De Grey, C. q ., laid it down as a correct princi- 
ple, that one who does an unlawful act is considered as the 
doer of all that follows. In the language of Lord Ellenbo- 
rough, in Leame v. Bray, (3 East, 595,) he is the causa 
causans, the prime mover of the damage to the plaintiff. In 
the case of Morgan v. Varick, (8 Wend. 587, ) it was held that 
a disseizee, after recovering possession, may maintain trespass 
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against the disseizor, or his servants, or a stranger acquiring 
title from the disseizor. 

The plaintiff having a patent “ r the land on which the tim- 
ber grew, the cases of Green v. Liter, (8 Cranch, —-;) Cook 
et al. v. Foster, (2 Gilman, 656,) and Gale v. Davis, (7 Mo. 
544,) show that, although not in the actual possession and 
occupation of it, they were entitled to maintain trespass against 
wrong doers. 

As the case turns wholly on the point whether the sale of the 
timber by the defendant to Crews made him a trespasser, and 
as the court so instructed the jury, and they found according- 
ly, there was no error in refusing the second instruction asked 
by the defendant. The law relative to this matter of the first 
instruction had been previously given to the jury. 

It is well settled law that the owner of property may, after 
he has conveyed it away, maintain trespass for injuries done 
prior to the alienation. (Viner, tit. Trespass, 475.) The 
other judges concurring, the judgment will be affirmed. 


Tone e¢ al., Appellants, vy. Matruews e¢ a/., Respondents. 


1. The measure of damages in an action on a covenant of warranty is the 
purchase money with interest. 

2. The fact that a recorder may have entered of record in his office deeds of 
conveyance of lands subsequently sold and conveyed by himself, raises no 
presumption that at the time of his own conveyance he was aware of a de- 
fect in his title. 


Appeal from St. Frangois Circuit Court. 


The facts sufficiently appear in the opinion of the court., 
Noell, for appellants. 
Frissell, for respondents. 
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Scort, Judge, delivered the opinion of the court. 


This is an action of covenant for a breach of warranty on 
the sale of lands. The measure of damages assumed by the 
court was the purchase money paid with interest. This has 
always been understood to be the rule as to damages in such 
actions in this state. (Tapley v. Labeaume’s Exec’r, 1 Mo. 
393 ; Martin v. Long, 3 Mo. 391; Dunnica v. Sharpe, 7 
Mo. 71.) 

An attempt was made to increase the damages by showing 
that the vendor was guilty of a fraud in not disclosing his 
knowledge of a want of title in himself. The cause was tried 
by the court, and the fact of fraud was negatived by its finding. 
We aye entirely satisfied with the finding of the court. The 
fact that the vendor, as recorder, had copied deeds in which 
the land warranted was conveyed, together with many others 
by a third person, was very slight, if any evidence, of know- 
ledge of a defect in his title. Miserable would be the condi- 
tion of recorders, if they were required at their peril to take 
notice of and bear in mind the contents of every deed they 
copied. The weight of such evidence would be determined by 
circumstances. Here, it has been considered by the court, and 
we see no reason for disturbing the finding. The other judges 
concurring, the judgment will be affirmed. 


CiarK, Respondent, v. Conway, Appellant. 


1. Clark v. Maguire, 16 Mo. 302, affirmed. 
2. It is not sufficient to object gererally that testimony offered is illegal and 
incompetent; some specific objection to its admission should be pointed out. 


“ppeal from St. Louis Court of Common Pleas. 


The facts of this case sufficiently appear in the opinion of 
the court, and in the report of the case of Clark v. Maguire 
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(16 Mo. 302). Upon the trial, the following instruction was 
given to the jury, on the motion of plaintiff: ‘‘1. The burden 
of proving the defence of fraud rests upon the defendants.” 
The court, on its own motion, gave the following : ‘‘2. If the 
jury find from the evidence that the creation of the trust set up 
and shown by the plaintiff was contrived for the purpose of 
protecting the property, profits or earnings of Dennis Marks 
from his creditors, or for the purpose of hindering or delaying 
them in the collection of their demands against said Marks, 
and that the property in question was the property of said 
Marks, or acquired by him from his profits or earnings, then 
the jury should find for the defendant.” ‘The court gave the 
following instructions on the motion of the defendant: ‘3. 
The fraud charged and set up by the defendant in this case is a 
question of fact for te jury, and they are to de ermine it from 
all the facts and circumstances given in evidcnce, and fraud 
may be proved by circumstances, as well as by positive testi- 
mony, or by both. 4. To entitle the plaintiff to recover in this 
action, he must show in evidence, to the satisfaction of the jury, 
that the property in question is the same, or a part of the same 
wheat and flour that was conveyed to him by the deed read in 
evidence, dated July 2, 1847, or that the pro ce ty in ) estion 
was purchased with the money or with t! e proceeds of the pro- 
perty that is mentioned in said deed, and the burden of making 
this proof rests with the plaintiff. 5. If the jury believe from 
the evidence that the property in question was in the possession 
of Dennis Marks at the time the same was levied upon under 
the execution in favor of Maguire, then the jury should find for 
the defendant, unless the jury shall at tie same time believe 
from the evidence that the said property was purchased with the 
money or property that was conveyed and assigned to the plain- 
tiff, under the deed made to him by J. H. Alexander, read in 
evidence, and the burthen of proving that  e pr: perty in ques- 
tion in this suit was so purchased rests on the plaintiff.” 

The following, prayed by defendant, were refused: ‘‘1. IE 
the jury find from the evidence that Dennis Marks purchased 
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and paid for the wheat that was levied upon by the defendant, 
and also that he purchased and paid for the wheat from which 
the flour that was levied upon was manufactured, and that said 
Marks manufactured the flour that was levied upon, and that 
both the wheat and the flour that was levied upon was in Mark’s 
possession at the times of such levy.; and if the jury also find 
from the evidence that the said wheat levied upon, and the 
wheat out of which the flour levied upon was manufactured, 
were purchased by said Marks with the money or the proceeds 
of the property conveyed and assigned to the plaintiff by the 
deed read in evidence, dated July 2, 1847; andif the jury shall 
also find from the evidence that Amira Marks, the wife of Den- 
nis Marks, either placed said money or said proceeds in the 
hands and under the control of said Dennis Marks, or consented 
that said money or said proceeds should be placed in the hands 
and under the control of her said husband, then the jury should 
find for the defendant. 2. The money mentioned in the deed 
from Alexander to Clark, which is dated July 2, 1847, which 
money amounted, according to the recital of said deed, to the 
sum of $8,291 96, belonged to Dennis Marks by virtue of the 
limitations contained in the deed from H. D. Bacon to J. H. 
Alexander, dated 17th July, 1846; and if the jury believe 
from the evidence that the flour spoken of by the witness for 
the plaintiff was manufactured from wheat purchased with that 
money or its proceeds, or that the wheat seized by the sheriff 
was purchased with said money or its proceeds, then the plain- 
tiff can not recover in this action. 3. If the jury find from the 
evidence that Dennis Marks got into his possession and under 
his control the money and personal property that was conveyed 
and assigned under the deeds read in evidence for the benefit 
and use of his wife, Amira Marks, and her children, and if she 
consented to his having such possession and control, then all 
the right and interest which said Amira Marks had in the money 
and personal property that was so in the possession of said 
Dennis became his, and consequently subject to be seized on 
execution against him. 4. If the jury believe from the evi- 
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dence that the creation of the trust set up and shown by the 
plaintiff was contrived and created for the purpose of protect- 
ing the property, profits or earnings of Dennis Marks from his 
creditors, or for the purpose of hindering or delaying them in 
the collection of their debts against said Marks, then the jury 
should find for the defendant.”? Exceptions were duly taken. 

The jury found a verdict for plaintiff. A motion for a new 
trial having been overruled, defendant appealed to this court. 

Krum & Harding, for appellant. 

I. The court below improperly admitted in evidence the deed 
purporting to have been made by J. H. Alexander to plaintiff. 
Alexander had no authority or right to make said deed; the 
plaintiff in his petition does not claim or set up a special pro- 
perty in the wheat and flour sued for, but sues in his own right 
and as having a general property in the subject matter of the 
Suit; the said deed, therefore, was not competent testimony 
under said petition. The execution of the deed was not proved. 
The recitals in the deed were not evidence of the facts therein 
stated. The execution of the power of attorney was not proved, 
and it was not therefore competent testimony in the case. 

II. The instructions asked by the defendant, which were 
overruled, should have been given to the jury. There was 
evidence both positive and presumptive, that Dennis Marks, 
with his own means and credit, purchased the wheat in ques- 
tion and manufactured the flour therefrom ; there was evidence 
also that Mrs. Marks consented that the money and property 
secured to her by the deeds of trust should go into the posses- 
sion of her husband; and that it did go into his possession and 
control, there was no question. It was entirely competent for 
her to make such disposition of her money and property. 

R. M. Field, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


The principal points in this case were heretofore settled by 
this court in the case of Clark v. Maguire (16 Mo. 302). 
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The construction of the various deeds and powers now again 
presented was had in that case. We are fully satisfied with 
the correctness of the principle laid down then by this court. 

So far as new points have arisen, we will now consider and 
settle them. First, as to the admission of the deed from 
Alexander to the plaintiff. The appellant contends that the 
execution of this deed was not proven. Now, in looking over 
the record, we find that the defendant below, the appellant 
here, made objections to the assignment made by Henry D. 
Bacon on the lease from William M. Tompkins to said Bacon, 
which had been read in evidence, ‘‘ on the ground that the same 
was illegal and incompetent ;” made also the same objection to 
the deed signed by J. H. Alexander, Amira Marks and Luther 
C. Clark, ‘‘ on the ground that the same was incompetent and 
illegal testimony ;”? made also the same objection to the power 
of attorney of Amira Marks and Luther C. Clark to Dennis 
Marks, ‘‘ on the ground that the same was illegal and incom- 
petent testimony.”” Before this court the appellant specifies 
the objection, and contends that the execution of the deed and 
power of attorney was not proven. The objection can avail 
nothing in this court. Its generality is fatal to it. We will 
give no countenance, no ear, to an objection made for the first 
time in this court, when, if it had been made below, it could 
have been immediately obviated by proof. The decisions of 
this court, for many years, sustain this view. The party ob- 
jecting to the admission of a deed, power of attorney, or other 
instrument of writing, during the trial of a cause in the lower 
courts, must point out the specific objection ; ‘* he must put 
his finger on it,”? in the language of some of the courts, so 
that the court below can at once see it, and the adverse party 
have the opportunity of obviating it by means in his power 
then present ; and if such objection, specific and pointed, be 
not made below, it shall avail nothing here. The objection is 
‘¢ on the ground of being incompetent and illegal evidence””— 
no more specific than to say, ‘‘I object to the evidence.” It 
was the duty of the objector to say why and for what reason it 
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was incompetent—why, and for what cause, illegal. The proof 
of execution, in all probability, was at hand, and therefore the 
want of it not pointed out below. But it matters not whether 
it could have been obviated, if made below or not; the party 
intending to rely on it must not content himself with a general 
objection below, and then make a special, pointed objection for 
the first time in this court. So much for this point. It is 
ruled against appellant. 

The instructions given by the court, especially the one on its 
own motion, and those on the defendant’s motion, put the law 
of the case fairly before the jury, —indeed the defence, un- 
der these instructions, went to the jury with its full strength. 
There is no error committed in refusing those which the court 
did refuse to give on defendant’s motion. We consider the law 
of the case properly settled, when first before us, as reported 
in 16 Mo., in regard to the various deeds and instruments of 
writing. The instructions put the law arising on the proof be- 
fore the jury in this case fairly before them, giving the full 
benefit of the defendant’s defence. With their verdict the lower 
court was satisfied, and we see no sufficient reason to reverse 
it. Let*it be affirmed ; the other judges concurring. 


\ ——+e¢e0e,——_. 


Sayre, Appellant, v. Tompkins, e¢ a/., Respondents. 


1. There is no equity to restrain by injunction the collection of a school tax, 
the assessment of which is illegal and void. 

2. In order that a neighborhood, situated in two or more townships, may be 
formed into a separate school district, under section 8 of article 4 of the 
act of February 24th, 1853, (Sess. Acts, 1853, p. 160,) a majority of the 
inhabitants of the proposed district should unite in the application to the 
school commissioner. 


Appeal from Lewis Circuit Court. 


Plaintiff sought in this action to restrain Tompkins, consta- 
ble, &c., from selling certain personal property of plaintiff un- 
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der an assessment of a school tax, claimed by plaintiff to have 
been illegally made and void; also to restrain the trustees of 
the school district, who are made parties defendant, from tak- 
ing any steps against plaintiff to collect the said tax. The 
cause was tried by the court without a jury, and the injunction 
was dissolved. The finding of the facts by the court is as 
follows: ‘* A neighborhood composed of portions of school 
townships No. 2 and No. 5, on the 25th day of February, 1854, 
applied to Philip Deinmett, the school commissioner, to be 
formed into a separate district. Within the metes and bounds 
of said neighborhood there resided eighty-one qualified voters, 
of whom nineteen united in making the application. Said 
commissioner appointed a time and place for holding meetings 
in each of said townships, and gave notice thereof. Meetings 
were held in each of said townships, and a majority of the 
qualified voters, assembled at said meetings, consented to the 
formation of the proposed district ; that afterwards, to-wit, on 
the 29th day of July, 1854, at a meeting of the qualified vo- 
ters of the district, thus formed, a majority of the qualified 
voters of said district voted to raise the sum of twelve hundred 
dollars for the purpose of purchasing school-house, &c. ; that 
the said A. D. Steinmett, J. D. Million, and N. C. Staples, 
the trustees of said district, on the 31st day of July, 1854, 
assessed the taxes on the taxable property of the inhabitants of 
said district, and issued a warrant for the collection thereof, 
directed to the constable of Dickerson township, and directing 
said constable to collect the tax so assessed ; that said consta- 
ble levied said warrant upon the property of the plaintiff, as 
stated in his bill. Upon the above finding, it is ordered, ad- 
judged and decreed by the court that the injunction in this 
cause be dissolved,” &e. 

7’. Polk, for appellant. 

I. The power to levy and collect a tax, as claimed in this 
case, being derived exclusively from a special statute, that stat- 
ute, in all its requisitions, must be strictly pursued. (Morton v. 


Reed, 6 Mo. 64; Reed v. Morton, 9 Mo. 868. ) 
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II. In order to form a neighborhood, composed of two or 
more townships, into a school district, at least a majority of the 
qualified voters of such neighborhood must make application to 
the school commissioner of their county for this purpose. 
(Sess. Acts, 1853, p. 160, art. 4, sec. 8.) But here the 
court expressly finds that within the metes and bounds of this 
neighborhood there resided at the time eighty-one qualified vo- 
ters, of whom, however, only nineteen united in making the 
application for the establishment of the school district. 

III. No legal notice was given for the time and place of 
meeting for each township composing a part of the proposed 
district. The finding of the court, in this case, does not show 
that any such notice as is required was ever given. On the 
contrary, it shows that the application for the establishment of 
the new district was presented to the school commissioner on 
the 24th of February, 1854 ; but it does not show when or how 
the notice was served, nor how long before the time fixed for 
the meeting, nor what time was fixed for the meeting, nor when 
the meeting was held. 

IV. The court below does not find that appellant was an in- 
habitant of the district, nor that he had any taxable property 
within said district. And unless such were the case, it was 
against law to seize upon his property or to issue a warrant 
against him. (Sess. Acts, 1853, p. 160, sec. 7; id. p. 161, 
sec. 4.) The finding, therefore, does not embody facts suffi- 
cient to support or warrant the judgment. 


LEONARD, Judge, delivered the opinion of the court. 


The relief here sought was by injunction to restrain the de- 
fendant from selling the plaintiff’s personal property under an 
assessment of school taxes, made by the proper school district 
authorities. This is not a proper case for equitable relief. If 
the assessment be void, as alleged, it will not protect the offi- 
cer, nor will a sale divest the plaintiff of his property. The 
wrong can be fully compensated for at law. It is not in any 
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sense an irreparable injury, and no reason exists for transfer- 
ring the jurisdiction over such cases from law to equity. There 
is as yet no authority of this court, that we are aware of, to 
warrant this relief, and we are not disposed to make one by 
sanctioning the present proceeding. 

In relation, however, to the merits of the case, as they have 
been argued in the briefs and the parties may desire our 
opinion, we remark that, under the then existing law, it was 
necessary to authorize the formation of a neighborhood into a 
new school district, that a majority of the inhabitants of the 
neighborhood should unite in a petition to the commissioner to 
take the proper steps for its organization. The statute, we 
think, required the consent of each of the three communities to 
be affected by the proceeding, and it was not enough that a 
majority of the inhabitants of the two existing districts con- 
sented, but it was also necessary that a majority of the pro- 
posed new district should also concur by uniting in the petition 
to the commissioner for that purpose. If this were otherwise, 
a majority in each of the existing districts, with the consent of 
a minority of the proposed district, might constitute a neigh- 
borhood into a school district against the wishes of a majority 
of the neighborhood, which, we think, was not the intention of 
the legislature. 

But the district, although irregularly formed, may perhaps 
be considered as existing de facto, and, if so, the question 
would be as to the effect of the assessment made under such 
circumstances. This is a question of some importance in prin- 
ciple, although we presume of no practical importance in the 
present case, as the parties will most probably remedy the ir- 
regularity by new proceedings for that purpose, rather than 
press the collection of the tax assessed under the present cir- 
cumstances. Besides, the question has not been raised in the 
argument of the cause, and we shall therefore refrain from 
deciding it. We may remark, however, that in New York, in 
the case of Stevens v. Newcomb, (4 Denio, 438,) it was held 
that it was not necessary to go through all the steps to show 
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that the districts had been duly organized, and that it was 
enough to show that they had zn fact been organized, and had 
acted as regular school districts for several years. The judg- 
ment is affirmed; Judge Ryland concurring. 


SmitH, Respondent, v. ScHNEWDER AND OTHERS, Appellants. 


1. A., having purchased real estate at a partition sale, paid a portion of the 
purchase money, and gave bond, with B. as security, for the residue; C. 
purchased at sheriffs sale all the interest of A. in the land; A., not having 
paid the residue of the purchase money, B. was compelled by suit to pay 
the same; A. had received no deed for the Jand: held, that by the pay- 
ment of the residue of the purchase money, B. became subrogated to the 
right of the original owners, and might subject the land in the hands of C. 
to the payment to himself of the money so paid by him. 


Appeal from Ste. Genevieve Circutt Court. 


This cause was decided on a demurrer to the petition. The 
petition set forth substantially that at a public sale in partition 
on the 17th of May, 1853, one Simms became the purchaser 
of certain real estate ; that, in compliance with the terms of 
the sale, he paid ten per cent. of the purchase money and gave 
his bond to the sheriff for the residue, about ninety-two dol- 
lars, with Smith, the plaintiff, as his security, the bond being 
payable in twelve months ; that the bond not being paid on its 
maturity, judgment was obtained thereon, and, Simms being 
insolvent, the plaintiff, Smith, was compelled to pay said judg- 
ment, &c. ; that since the purchase of Simms, the defendant 
Schneider had become the purchaser at sheriff’s sale of all 
Simms’ right, title and interest, and had received a deed from 
the sheriff ; that Simms is insolvent. Plaintiff therefore prays 
judgment against Simms, who is a party to the suit, for the 
amount of his debt; also that the land in the hands of Schnei- 
der be subjected to the payment thereof. The sheriff was also 
made a party defendant to this suit. 
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The demurrer of defendants was overruled, and judgment 
given for plaintiff; defendant Schneider appealed. 

J. F. St. James and 7. C. Johnson, for appellants. 

I. If the legal title had passed to Simms, there would be no 
doubt in this case. The taking of security for the purchase 
money is a complete waiver of any lien upon land. (Gilman 
v. Brown, 1 Mason, 217; Delassus v. Poston, 19 Mo. 430; 1 
White’s Lead. Cases in Equity, Am. ed., 273, and authorities 
cited. ) 

II. Even if the lien existed, it could not be enforced against 
creditors and purchasers without notice. (1 White’s Lead. 
Cases, 280.) Schneider is a creditor, and by his judgment and 
execution had both a legal and equitable lien. He is also a 
purchaser without notice. There is no pretence that he had 
any knowledge of the lien now set up. The petition does not 
so charge. 

III. The Circuit Court, on motion, would have compelled the 
sheriff to make a deed to the purchaser. If the court would 
have directed a conveyance, it was the fault of the sheriff that 
one was not made. Simms had done all he was required to do, 
and the sheriff should have done his part by conveying. Equi- 
ty, however, will always treat a thing as done which ought to 
have been done. The deed should have been made, and it is for 
the purposes of this action so considered, and for the reasons 
first given, the lien is gone. 

J. W. Noell, for respondent. 


Scott, Judge, delivered the opinion of the court. 


Schneider became the purchaser of Simms’ equitable title at 
a sherifi’s sale. He took that title with its encumbrances. As 
Simms could not have obtained a title to the land without pay- 
ing the balance of the purchase money, Schneider, claiming 
under him, was in no better situation. .He could only get the 
land by paying the sum he bid for it and the balance of the 
purchase money. That was the bargain he made when he be- 
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came the purchaser at the sheriff’s sale. Smith, being the se- 
curity of Simms for the purchase money, when he paid it he 
had a right to be substituted to the equity of the owner of the 
land, which equity was to hold the title until the purchase 
money was paid. Now, as Schneider bought the land subject 
to the payment of the unpaid purchase money, and as Smith, 
the surety of Simms, has paid that money, he is entitled to 
have the land sold in order that it may be refunded to him. 

The doctrine in relation to the discharge of the lien for the 
payment of the purchase money is not applicable to this case, 
as the owners of the land had never parted with their title by 
the execution of a deed. The legal title was in them, and they 
had an equity to have the land sold for the purchase money, 
and Smith, the surety of Simms for that money, having paid 
for it, is entitled to be substituted in the place of the holders 
of the legal title, whoever they may be. The other judges 
concurring, the judgment will be affirmed. 


DunkLIN County, ex relatione, v. Tue District County 
Court oF DuNnKLIN County. 


1. A writ of mandamus will not lie to correct the errors of inferior tribunals 
by annulling what they may have done erroneously, nor to guide their dis- 
cretion, nor to restrain them from exercising power not delegated to them; 
it will not, therefore, lie to a county court, directing it to vacate an order 
selling swamp lands to a railroad company in payment of a subscription of 
stock, and commanding the county court and all others to desist from car- 
rying said order into executio 

2. The district county court within and for the county of Dunklin had power 
to transfer alternate sections of the “swamp lands’? of Dunklin county to 
the Cairo and Fulton railroad company in payment of a subscription to 
the stock of that company made by said county court. 

3. The trust, created by the acts of Congress of September 28th, 1850, grant~ 
ing swamp lands to the state of Missouri, is a personal trust reposed in 
the public faith of the state, and not a property trust fastened by the terms 
of the grant upon the land itself and following it into whose hands soever 

it may pass. 
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This was an application for a mandamus in the name of the 
county of Dunklin by Nathaniel G. Murphy, superintendent of 
public works in and for said county. The petitioner, after setting 
forth the grant to the state of Missouri of the swamp lands by 
act of Congress of September 28, 1850, for the purpose of 
enabling the state to reclaim them by means of levees and 
drains ; also that the state of Missouri had by the act of Feb- 
ruary 23, 1853, granted to the county of Dunklin the swamp 
and overflowed lands within its limits, proceeds as follows: 
‘¢ Your petitioner further represents, that on the 18th Decem- 
ber, 1855, the district county court within and for the counties 
of Dunklin, Stoddard and Butler, a court possessing the juris- 
diction of a county court within and for each of said counties, 
by an order made on that date, at the December term of said 
court, did order and direct that the sum of $100,000 be sub- 
scribed by the said county of Dunklin to the capital stock of 
the Cairo and Fulton railroad company, a company duly incor- 
porated by the general assembly of the state of Missouri for the 
purpose of constructing a railroad, as your petitioner believes, 
from the town of Fulton, in the state of Arkansas, to a point 
near or opposite to the city of Cairo, in the state of Illinois, and 
did appoint one George W. Mott on behalf of said county ; and 
the said court did in said order further order and direct that 
alternate sections of the swamp and overflowed land so belong- 
ing to the county of Dunklin, and which had been granted by 
the United States to the state of Missouri, and by said state to 
the said county of Dunklin as aforesaid, commencing at the 
north boundary of said county, and extending thence south- 
wards, be sold, transferred and conyeyed by deed to said rail- 
road company at the price of one ilar per acre, in an amount 
sufficient to fully pay off the subscriptions to the capital stock 
aforesaid, making the quantity of overflowed and swamp lands 
so ordered to be sold, 100,000 acres. And the said court, by 
said order, did further appoint the said George W. Mott, agent 
for and on behalf of said Dunklin county to execute deeds to 
said railroad company of the said overflowed and swamp lands, 
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in the quantity aforesaid, in payment of the subscription to 
said capital stock, and to vote thereon on behalf of said Dunk- 
lin county, as will more fully appear by a certified copy of the 
order of said district county court hereto annexed and marked 
exhibit A; your petitioner further represents that the said 
Cairo and Fifiton railroad is not located upon, nor will the same, 
as projected, pass through any part of the said county of Dunk- 
lin ; nor will the said subscription to the capital stock of said 
company, nor the conveyance of said overflowed and swamp 
lands in payment of such subscription, as directed by said or- 
der, in any manner tend to the reclaiming of said lands or any 
portion thereof, or to the building of the leveeg and drains con- 
templated by the terms of said act of Congress ; on the con- 
trary, your petitioner states that the appropriation of said lands, 
as directed by the order of said court, is in direct violation of 
the trust under which the same are held by said county, and 
contrary to the wishes of a large majority of the inhabitants 
thereof ; that the said distriet county court, in directing the 
conveyance of said overflowed and swamp lands to the Cairo 
and Fulton railroad company, acted without authority of law; 
that the act of said court is done in bad faith to the govern- 
ment of the United States, and against the interest of citizens 


_of the said county of Dunklin. Your petitioner further says 


that, at the March term, 1856, of the said district county 
court for the county of Dunklin, proceedings were had and 
taken in due form of law to set aside, vacate and annul the 
order of said court above recited; that said court then refused 
and still does refuse to vacate said order ; that the said court, 
by its officers and agents, is now about to proceed to execute 
the same in violation of the rights of said county and of the 
trusts aforesaid, unless restrained by the order of this court. 
Wherefore your petitioner, for himself and on behalf of the said 
eounty of Dunklin, prays that a writ of mandamus may be 
awarded from this honorable court to be directed to the said 
district county court, commanding said court to show cause, if 
any it have, why so much of said order made at the December 
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term, as directs alternate sections of said overflowed and swamp 
lands, owned by said county of Dunklin, as described in said 
order, to be sold and conveyed to said Cairo and Fulton rail- 
road company, in payment of the subscription to the capital 
stock of said company, as well as so much of —_— as ap- 
points the said George W. Mott an agent for aYM on the part 
of said county to execute a deed or deeds to said company of 
said lands in payment of said subscription, should not be re- 
scinded, vacated and annulled; and further, commanding said 
court to show cause why it, its officers and agents, and partic- 
ularly the said George W. Mott should not be ordered and di- 
rected to desist from further attempting to execute the order of 
the said district®bunty court; and that, in default of such cause 
shown, the said writ of mandamus may be made peremptory.” 

Upon this petition an alternative mandamus issued, to whieh 
a return was made by Jonas Eaker, judge of said county court. 
Upon the coming in of this answer, which it is unnecessary to 
set forth, the relator’s counsel moved for a peremptory writ of 
mandamus. 

S. 4. Holmes and Romyn, for relator. 

I. The grant by Congress to the several states, of the swamp 
and overflowed lands lying within them, purports to be made 
expressly for the purpose of enabling them to reclaim such 
lands by the construction of levees and drains, and upon the 
proviso that the proceeds of said lands, whether from sale or by 
direct appropriation in kind, shall be applied exclusively, as far 
as necessary, to the purpose of reclaiming said lands by means 
of the levees and drains aforesaid. The attempt to purchase 
railroad stock with these lands is an entire misappropriation of 
the subject matter of the grant, and the only question is, whe- 
ther the proviso above recited imposes upon the grantee of the 
state a duty in respect to the disposition of these lands, the 
performance of which can be enforced by this process. (9 U. 
S. Stats. at large, 519.) The act of Congress is not simply 
a grant coupled with a trust addressed to the conscience of the 
grantee. It is a grant with legislative provisions as to the dis- 
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position of the thing granted. The act of the general assem- 
bly of the 24th February, 1853, (Sess. Acts, 1853, p. 137, 
sec. 32,) and the act of December 7, 1855, (Sess. Acts, 1855, 
p. 358, ) so far as they authorize and direct the conveyance of 
these lands in payment of subscriptions to railroad stock, be- 
fore the provisions of the act of Congress shall have been com- 
plied with, are mere nullities, and should have been disregarded 
by the respondent. The county of Dunklin, standing in the 
place of the original grantee, takes these lands subject to the 
provisions of the act of Congress, and the district county court, 
in its capacity of manager of the county property, was bound 
to observe the act of Congress, and not the acts of the general 
assembly above mentioned. As to the question of jurisdiction, 
it may be admitted that these trusts could not be enforced 
against the sovereign state of Missouri. ‘The moment these 
lands become vested in a party over whom the court has juris- 
diction, it will compel, by any lawful process, the observance 
of the provisions of the act of Congress touching their dispo- 
sition. (See Sess. Acts, 1851, p. 288; Sess. Acts, 1853, 
p- 108; Sess. Acts, 1855, p. 474.) 

The point that an appeal was prayed, granted and not pro- 
secuted, and that that was the proper remedy, is not well taken. 
An appeal will not lie from the order of a county court, where 
the court is acting in its administrative capacity as custodian of 
the county property. To admit of an appeal, the interest of 
others must be directly affected by the proceedings of the court. 
(Overbeck & Shaw v. Galloway, 10 Mo. 364.) 

O. G. Cates, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


1. The defendants having put in their answer to the alterna- 
tive mandamus, we proceed to consider the case as upon a demur- 
rer to it, and the first remark we have to make is that this is 
not an appropriate remedy for the party, even if he be entitled 
to relief. (The command of the writ is that the Dunklin district 
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county court ‘‘ vacate their order selling to the Cairo and Ful- 
ton railroad company 100,000 acres of swamp lands of the 
county, and appointing a commissioner to make the conveyance 
in payment of the stock subscription of the county to the road ; 
and that the court and all others desist from carrying their 
said order into execution ;” and of course the question is, whe- 
ther this relief can be had by the writ of mandamus This 
court has express authority, under the constitution, to issue this 
and other original remedial writs, and to hear and determine 
the same ; but in what cases we may issue them has not been 
prescribed in the constitution itself, nor by our written law, 
otherwise than by the adoption of the common law, which de- 
fines the class of cases to which they are respectively applica- 
ble. The writ of mandamus is in form a command in the name 
of the state, directed to some tribunal, corporation, or public 
officer, requiring them to do some particular thing therein spe- 
cified, and which the court has previously determined that it is 
the duty of such tribunals or other person to perform. It is- 
sues in England only out of the King’s Bench, the highest court 
in the kingdom, and was introduced, it is said, in order to pre- 
vent disorder from a failure of justice or defect of police, and 
is therefore granted only in cases when the law has provided 
no specific remedy, and in justice and good government there 
ought to be one. It does not lie to correct the errors of in- 
ferior tribunals by_annulling what they have done erroneously, 
nor to guide their discretion, nor to restrain them from exer- 
cising power not delegated to them; but it is emphatically a 
writ requiring the tribunal or person to whom it is directed, to 
do some particular act appertaining to their public duty, and 
which the prosecutor has a legal right to have done. We could 
not therefore, by means of this writ, correct the errors or con- 
trol the discretion of this tribunal im the discharge of an admin- 
istrative duty, even if we had the power to do so. But the 
parties have argued the whole matter, and desire our opinion 
upon all the questions involved; and as it may be a matter of 
public interest that our opinion should be known, we shall not 
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withhold it. These questions are, whether, under the several 
acts of the legislature upon this subject, the district county 
court had authority to make the sale complained of, and, if the 
authority was expressly given by these acts, whether it was 
competent to the state legislature, in view of the trust annexed 
to the grant, to authorize such a disposition of the property. 
2. This district county court was established by the act of 
ist March, 1855, (Sess. Acts, 1855, p. 474, 475,) which pro- 
vided that it should ‘‘ possess all the powers and perform all the 
duties that the respective county courts now possess or may 
perform in the counties of Stoddard, Dunklin and Butler ;” and 
by the general law (R. C. 1845, tit. Courts, p. 332, § 15), 
‘all county courts have the control and management of the prop- 
erty, real and personal, belonging to the county, and full power 
and authority ‘‘ to sell and to cause to be conveyed any real 
estate, goods or chattels belonging to the county, appropria- 
ting the proceeds of such sale to the use of the county.” By 
the act of the 23d of February, 1853, (Sess. Acts, 1858, p. 
108,) the swamp lands in the counties of Dunklin, Stoddard, 
Butler, and certain other south-eastern counties, are donated to 
these counties respectively, upon the terms and provisions of the 
act entitled ‘* An act donating certain swamp and overflowed 
lands to the counties in which they lie,” approved March 34d, 
1851 ; and by this act (Sess. Acts, 1851, p. 239) the swamp 
lands in the other counties are donated to them respectively for 
the purpose of reclaiming them according to the provisions of 
the original grant, and for this purpose they are to be sold un- 
der the orders of the county courts, and the nett proceeds, over 
and above what may be necessary to drain them, are made part of 
the county common school fund; and under the general railroad 
law of 1851 (Sess. Acts, 1851, secs. 29, 32) the county courts 
are empowered to subscribe séock, in behalf of their counties, in 
railroad companies, and when any county has swamp land un- 
der the grant of the state, the county court is expressly au- 
thorized to sell the same in order to pay its railroad stock sub- 
scription ; and by the act of 7th December, 1855, (Sess. Acts, 
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1855, p. 353,) it is made the duty of the county courts of 
Dunklin, Stoddard and certain other south-eastern counties, 
whenever a majority of the voters petition them respectively to 
that effect, to transfer alternate tracts of their swamp lands to 
the Iron Mountain or Cairo and Fulton railroad, ‘‘ at not less 
than one dollar per acre, payable in the stock of the company.”’ 
Under these several statutes, it is manifest that this county 
court had authority to dispose of the lands as they have done, 
and the only remaining question is, whether it was competent 
for the legislature of this state to authorize such a disposition 
of them. 

3. By the act of Congress of 28th September, 1850, (9 U. 
S. Stats. 519,) the terms of the grant to the state of Arkansas 
are, ‘* to enable the state of Arkansas to construct the neces- 
sary levees and drains to reclaim the swamp and overflowed 
lands therein,’ and, by a subsequent section of the same act, 
it is declared that the provisions of the act are extended to 
every other state in which such lands may be found. The ori- 
ginal grant, made by the state to the counties, was in order to 
execute this trust, and it is supposed that the trust is fastened 
upon the lands, so that they can not be disposed of by the state 
for any other purpose. This, however, is not correct; the 
trust reposed by the United States is in the state of Missouri ; 
it is a personal trust in the public faith of the state, and not a 
property trust, fastened by the terms of the grant upon the 
land itself, and following it into whose hands soever it may 
pass. It is proper, however, here to remark, in vindication of 
the state, that the original grant by the United States contem- 
plates, 0. course, a sale of the land, in order to render it 
available for the purposes of the trust, and it is not to be sup- 
posed that this state will be guilty of a breach of her good faith 
by applying the stock for which the land is sold to any other 
purpose, without the consent of the United States. But how- 
ever that may be, it is a matter exclusively within the control 
of the legislature. No private rights of property are invaded, 
and we have no authority to interfere in the execution of the 
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trust. The grant of the sixteenth sections in the state of Michi- 
gan was to the state for the use of schools, and in Cooper v. 
Roberts, (18 How. 181,) the Supreme Court of the United 
States, speaking in reference to the validity of a sale of these 
lands, made under the authority of the state, without the con- 
sent of Congress, said: ‘* The trusts, created by these com- 
pacts, relate to a subject certainly of universal interest, but of 
municipal concern, over which the power of the state is plena- 
ry and exclusive. In the present instance the grant is to the 
state directly, without limitation of its power, though there is a 
sacred obligation imposed on the public faith.” In Long & 
Long v. Brown, (4 Ala. 622,) the Supreme Court of Alabama 
decided that a sale of the sixteenth sections, under a law of the 
state, was valid in point of law, without the assent of the Uni- 
ted States, although, in order to preserve the public faith, the 
legislature had previously procured such consent. 

The judgment on the demurrer is for the defendant, and the 
peremptory mandamus refused. 


WuitesipEs, Plaintiff in Error, v. Cannon & Wire, ef al., 
Defendants in Error. 


1. Where a trust is created for a married women’s separate use without 
more, she has an alienable estate independent of her husband, which she 
may dispose of as a feme sole owner; she has also the power, incident to 
property in general, of contracting debts to be paid out of her separate 
estate. 

2. A married woman executed a promissory note jointly with her husband ; 
held, although it did not appear on what account the note was executed, 
whether for the benefit of the wife, or of the husband, or for their joint 
benefit, that equity would subject real estate held to the separate use of the 
wife to the payment thereof, and would decree a sale of the saine. 


Error to St. Louts Land Court. 


The petition sets forth substantially that on the 7th of Jan- 
uary, 1853, J. M. Cannon, one of defendants, without any 
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valuable consideration, conveyed to his wife, Ann F. M. Can- 
non, certain real estate, ‘‘ for her sole and separate use and 
benefit ;”’ that on the 18th day of May, 1853, Louis C. Smith 
conveyed a tract of land in St. Louis county to L. M. Shreve, 
also a party defendant to this suit, ‘‘ in trust for the sole, sep- 
arate and exclusive use and benefit of the defendant Ann M. F. 
Cannon, apart from any control whatever of her husband ;” 
that on the 6th of June, 1853, Cannon and his wife executed 
their certain negotiable promissory note, whereby they promised 
to pay plaintiff, six months after date, the sum of $1590; 
that ‘‘ at the time of the execution of the said note, the said 
Ann was, and still is, the wife of the said John M. Cannon; 
and by the execution of said note, she became bound and liable 
to pay the contents thereof to the plaintiff, and thereby then 
and there by law pledged her separate estate for the security of 
the payment of said note, and by means thereof the plaintiff 
acquired and still has a lien on her separate property.”’ Plain- 
tiff prayed judgment for the amount of the note, and ‘that 
the said several parcels of land above described, or as much 
thereof as may be necessary to satisfy the said note, with the 
interest and costs, may, by the judgment of this court, be sold 
to pay said note, with interest and costs.” 

The answer, admitting the making of the note, denies that 
Mrs. Cannon ‘* has by any act of her own, nor has she by law 
pledged her separate property to the payment of said note, or 
that plaintiff has any lien on her separate property.” 

The cause was submitted to the court upon the petition and 
answer, and the court found the facts as follows: ‘‘ By the ad- 
missions of the answer the court finds that it is true, as stated 
in the petition, that the defendant Ann F. M. Cannon was, and 
is, the wife of the defendant, John M. Cannon; that she held 
and holds as her separate property the real estate mentioned in 
the petition as therein stated ; that she joined with her husband, 
John M. Cannon, in executing the negotiable note mentioned 
in the bill for $1590, as stated in the bill; and that said note 
remained unpaid at the time of the commencement of this suit. 
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In view of the truth of all these facts, it is the conclusion of the 
court that the plaintiff is not entitled to the remedy he seeks by 
his petition, and can not have a decree to charge the separate 
estate of Mrs. Cannon with the payment of the said note.”? The 
petition was dismissed. 

Glover § Richardson, for appellant, cited Bell on Law of 
Property, 518, 516; Norton v. Turville, 2. P. Will. 144; 
Peacock v. Monk, 2 Ves. sr. 198; Hulme v. Tenant, 1 Brown 
Ch. 14 and note; Jaques v. Meth. Epis. Church, 17 Johns. 
581; 4 Porter, 44; Sadler et al. v. Houston, 4 Porter, 208; 
Long v. White, 5 J. J. Marsh. 230; Sanford vy. Marshall, 2 
Atkins, 69; Murray v. Barbe, 3 My. & K. 220; 15 Ves. 
599 ; 4 Russ. 112; 2 Roper on Hus. & Wife, 246; 2 Story’s 
Eq. §§ 1400, 1401 ; Clancy on Rights, 346 ; Coates et al. v. 
Robinson, 10 Mo. 757; 1 Craig & Phil. 48; Gardner vy. Gard- 
ner, 22 Wend. 528 ; Smart v. Kerwall, 3 Mod. 200. 

L. M. Shreve, for respondent. 

I. In equity the estate of a married woman can not be held 
bound for debts contracted by her unless she zntended to bind 
her separate estate, or the debt was for her use and benefit. 
(Wilson v. Cheshire, McCord’s Ch. R. 241.) The bare execu- 
tion of a note by a feme sole would not create a lien upon her 
property. (Sugden on Powers, 110.) The petition in this 
case alleges nothing against Mrs. Cannon but the bare fact that 
she, along with her husband, made the note sued on. Nothing is 
stated tending to show that in fact the note had any relation to 
the property ; and, for aught that appears in the case, Jno. M. 
Cannon, the joint maker of the note, is able and willing to pay 
the note, and is liable in law to pay it. At most, Mrs. Cannon 
is but security. 


LEONARD, Judge, delivered the opinion of the court. 


The question here is, as to the liability in equity of a marrie d 
woman’s separate estate to the payment of her debts. This 
species of property, whether in things real or personal, is ex- 
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clusively the creature of a court of equity; and before we ex- 
press our opinion on the question now before us, it may not be 
out of place to refer to its origin, gradual development and 
present state in English equity law. 

Whenever a trust is created, the property affected by it is 
subjected to a double ownership—the legal ownership in the trus- 
tee, and an equitable ownership in the cestuz que trust—the 
latter, although in strictness a mere equitable right to a specific 
execution, being considered in equity as the estate itself. But 
this equitable property is governed generally by the same prin- 
ciples that are applicable to legal estates. The terms in which 
the trusts are declared are interpreted by the ordinary rules of 
law, and the equitable ownership subjected to the same re- 
straints as the legal property. To this latter rule, however, 
two exceptions have been allowed, both having reference to 
married women—one in what are called the separate use and 
pin-money trusts, which enable married women to acquire and 
enjoy property independent of their husbands, and allow such 
property te be made inalienable—and the other, in the wife’s 
equity for a settlement, which restrains the husband’s marital 
rights over her equitable chattels, real and personal choses in 
action, until an adequate settlement has been made. The pur- 
pose of the separate use trust was to exclude the rights of the 
husband, and to secure the property to the wife during cover- 
ture; and the effect of it was, to enable a married woman, in 
direct violation of common law principles, to acquire and en- 
joy property independently of her husband, and to enter into 
contracts, and incur liabilities, in reference to such property, 
and to dispose of it as a feme sole, notwithstanding her cover- 
ture and consequent disability at law; in a word, it created a 
new species of estate unknown to the common law, and in direct 
violation of its principles—a separate estate in the wife, free 
from the husband’s rights, and subject to her disposition as a 
feme sole. Two opinions seem to have prevailed as to the 
wife’s power of disposition over it—one, that she was to be re- 
garded in equity as a feme sole owner, with all the powers of 
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disposition incident to the ownership of property, unless ex- 
pressly restrained in her control over it by the instrument of 
gift—and the other, that she was only entitled to the fruits of 
the property during coverture, and had such power of disposi- 
tion as was expressly conferred upon her by the instrument 
creating the estate. The first opinion seems to have prevailed 
in England from the origin of this species of property until the 
end of the eighteenth century, or at least until Lord Thurlow 
retired from office in 1792; and it is said that the only case 
during this whole period in which this doctrine was denied, is 
the case of Hulme v. Tenant, (1 Bro. C. C. 16,) to be here- 
after more particularly referred to, when the bill, upon its first 
hearing before Chancellor Barthurst, was dismissed ; and a re- 
ference to a few of the cases will illustrate the principle that 
prevailed in equity upon this subject during all this time. The 
first case of any importance is that of Norton v. Tuberville, (2 
P. Will. 144,) decided in 1723, where a married woman, with 
a separate estate, had borrowed money and given her bond, and 
it was objected that her bond, she being a feme covert, was 
void at law, and that then the money vested as a loan, and was 
barred by the statute of limitations. But it was decided 
that, although the bond was so far void as not to be suable at 
law, it was valid as a charge against the wife’s separate estate. 
In Stanford v. Marshall, (2 Atk. 68,) decided in 1740, a fa- 
ther had created a trust of real estate, and directed the rents 
and profits to be paid to his daughters, whether sole or covert, 
for their separate use, either into their own hands or into those 
of any other person whom they might appoint. The daugh- 
ters joined their husbands in bonds for money loaned to the lat- 
ter; the trustees refused to pay, and the creditors brought a 
bill to have the rents and profits of the real estate applied to 
the payment of their debts, and it was so decreed, the court 
saying that the daughters had an absolute power over the rents 
and profits, and could create any lien they pleased upon their 
interest in the estate. In Grisby v. Cox, (1 Ves. sen., 517,) 
decided in 1750, an estate was settled, upon the marriage of a 
30—VOL. XXIII. 
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lady, in trustees, to receive the rents and profits for her separate 
use, and as she should appoint, whether sole or covert. The 
wife, by deeds of appointment, sold part to the plaintiff, and 
the husband covenanted that the purchase should be free from 
encumbrance. <A bill was filed by the purchaser to have the 
effect of this bargain. The chancellor said, it was impossible 
not to decree for the plaintiff ; that the rule of the court was, 
that, where any thing was settled to the wife’s separate use, 
she was considered as a feme sole, and might appoint in what 
manner she pleased, and that the wife might have made an im- 
mediate appointment for the benefit of her husband, unless there 
were proofs of undue influence over her by ill-treatment, or 
even by extraordinary kind treatment. In Cartney v. New- 
man, decided in 1771, (3 Brown’s C. C. 646, note,) a legacy 
had been given to the wife for her separate use, with a power of 
appointment by will, and, in default of appointment, to her ex- 
ecutors ; and it was ordered, upon her consent, to be paid to her 
husband, although this was a palpable departure from the mode 
of appointment pointed out in the instrument of gift. In Hulme 
v. Tenant, before referred to, decided in 1778, the wife’s free- 
hold and leasehold estate, on her marriage, were conveyed to 
trustees to receive the rents and profits for her separate use, and 
to convey the same to such use as she should appoint by deed or 
will under her hand and seal, and, in default of appointment, to 
her heirs and executors. The husband borrowed money and gave 
his bond, in which his wife joined, and so for a second sum, which 
the wife herself applied for, and the bill was filed by the obligee 
against the husband, wife and trustee, for payment out of the 
separate estate, to which there was no reference in the original 
transaction. The case was much considered, and is a leading 
case upon the subject, and, upon a rehearing before Lord Thur- 
low, the personal estate, and the rents and profits of the real 
estate comprised in the trust, were ordered to be applied to the 
payment of the debt. The chancellor went through with the 
decided cases, and declared that the correct rule was laid down 
in Peacock y. Monk, by Lord Hardwicke, that a feme covert, 
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acting with respect to her separate property, is competent to 
act in all respects as if she were a feme sole. He said that if 
the wife enter into an engagement that would render her liable, 
if sole, to the whole extent of her contract, as to her person, 
such engagement will not bind her as such, but that it would 
operate upon her separate personal property and the rents and 
profits of her real estate, and that her trustees would be com- 
pelled to apply them accordingly ; and that the principle was, 
that if a court of equity says a feme covert may have a sepa- 
rate estate, the court will bind her to the extent of making that 
estate liable to her engagements, such as the payment of debts, 
&c. Afterwards, in Pybus v. Smith, (3 Brown’s C. C. 340,) 
the same chancellor said, that, ‘‘if the point were open, he 
should have thought that a feme covert, who had a separate 
estate, could not part with it without an examination in court. 
But if a feme covert sees what she is about, the court allows 
of her alienation of her separate property, and her conveyance 
of the whole to pay her husband’s debts will be carried into 
effect. If a parent intended to give a provision in such a way that 
she could not alienate it, he saw no objection to its being done, 
but such an intention must be expressed in clear terms.” 
Afterwards, from the case of Sockett and wife v. Wray, (4 
Bro. C. C. 488,) decided in 1793, until we come to the case of 
Parker v. White, (11 Vesey, 209, 287,) decided by Lord El- 
don in November, 1805, the judges, struck, it seems, with the 
facility of wives to the wishes of their husbands, and anxious 
to protect them against their own indiscretion, seem to have 
struggled to establish the doctrine that the wife had only such 
power over her separate estate as was expressly conferred upon 
her ; and in the cases of Socket and Wray, before referred to, 
Hyde v. Price, (3 Vesey, 437,) decided in 1797, Whistler v. 
Newman, (4 Ves. 129,) decided in 1798, Sperling v. Roch- 
fert, (8 Ves. 164,) decided in 1808, Wagsloff v. Smith, (9 
Ves. 520,) decided in 1804, and Richards v. Doull, (10 Ves. 
580,) decided in March, 1805, they express their disapproba- 
tion of the previous cases, and endeavor to restrict the power 
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of the wife over her separate property within the authority ex- 
pressly conferred upon her by the terms of the settlement. But 
in the case of Parker & White, before referred to, the court 
return to their original doctrine, in reference to the matter now 
under consideration. There, the wife’s freehold and copyhold 
estates were conveyed to trustees, to allow her to receive the 
rents and profits for her sole and separate use, free from the 
debts of her husband; and after her decease, to be subject to 
the dispositions of her will ; and in default of a will, to the 
children of the marriage ; and in default of issue, to the use of 
the heirs of the wife. The wife joined her husband in convey- 
ing her life estate and the reversion in fee, the husband re- 
ceiving the money ; but she afterwards filed a bill to be relieved 
against this disposition of her separate property, as obtained 
from her by the influence of her husband and without any valu- 
able consideration. The case was determined by Lord Eldon, 
who, in delivering his opinion, made the following remarks : 
‘<The first question is, what could the wife lawfully do with 
her estate? It is extremely important that this question should 
be once for all well settled. My mind is in great distraction 
upon that subject. If it be asserted that, though Lord Thurlow, 
following his predecessors as far back as the doctrine can be 
traced, repeatedly decided upon this principle, the court has 
now a right to refuse to follow it, I am not bold enough to act 
upon that position. Upon principle, a woman contracting mar- 
riage loses all the powers she had as a feme sole, and yet this 
court allows her to place herself, by contract, in the situation 
of a feme sole. Lord Thurlow said, upon true principle, 
that, if the contract makes her a feme sole, her faculties, as 
such, and the nature and extent of them, are to be collected 
from the terms of the instrument making her such. In Pybus 
v. Smith this court exerted all its providence ; the trustees were 
to receive the dividends, and from time to time pay them into 
the proper hands of the wife; receipts to be given from time 
to time, &c. Notwithstanding all that was expected in Pybus v. 
Smith, Lord Thurlow felt himself bound by authority to say, 
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those words have no more effect than to create, in the view of 
this court, a separate interest of the wife in the preperty. The 
principle therefore is, that all these words are only an unfold- 
ing of all that is implied in a gift ‘to the separate use.’ Lord 
Thurlow made the decision in Pybus v. Smith with great reluc- 
tance, thinking the act proposed most unrighteous. But he 
looked back to the authorities, and found that he had occasion to 
consider the subject very much as in Hulme v. Tenant. In that 
case there was a very formal creation of a limitation to a sep- 
arate use. The wife executed no formal instrument, but she 
put her name to a bond together with her husband. It was an 
absolute nullity, except as a paper with reference to which her 
intention was supposed to be stated. Lord Thurlow, however, 
thought himself bound by authority to say, as she could have 
had no other intention than to charge her separate estate, that 
informal instrument was such a charge; and he, by decree, 
executed that intention, recurring back to all the cases in 
which informal acts of different sorts had been held a sufficient 
declaration of the wife’s intention. Then came the case of 
Whistler v. Newman, upon which it does not become me to 
make any other remark than that, when the present cause 
comes on to be argued again, it must be considered how far 
that case is consistent with preceding authorities ; and if it is 
not, then whether it was competent to the court, in that year, 
to refuse to make a decree consistent with all the declara- 
tions of this court for a century.”’ Since this decision, the 
original doctrine of the court has, it is believed, been very uni- 
formly asserted and acted upon in all the subsequent cases down 
to the present time. 

Whenever it is thought desirable to protect the wife’s sepa- 
rate property against the influence of her husband, it is effected, 
in English settlements, by inserting a clause prohibiting antici- 
pation or alienation ; and we remark, in reference to this pro- 
vision, that, when courts of equity first established the separate 
use trust, they violated the laws of property as between husband 
and wife ; but it was thought beneficial, and prevailed. When, 
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however, it was settled that a wife might enjoy her separate es- 
tate as a feme sole, the laws of property attached to this new 
estate, and it was found, as part of such law, that the power 
of alienation belonged to the wife, and endangered the security 
intended. To protect the separate estate therefore against the 
influence of the husband, the clause against alienation or anti- 
cipation was introduced, and, although it is an established rule 
of property, in equity as well as at law, that all restrictions 
inconsistent with the nature of estate given are void, (Brandon 
v. Robinson, 18 Vesey, jr., 429,) yet equity here again inter- 
fered, and, by another violation of the laws of property, estab- 
lished the validity of the prohibition against alienation in cases 
where the settlement was upon a female under coverture at the 
time. The question then arose, whether the operation of the 
prohibition was confined to the existing coverture, or might be 
extended to any future marriage. It was admitted that dur- 
ing the discoverture the clause was void, and that up to the 
moment of the marriage the woman’s ownership was absolute, 
the law making no distinction between males and females in 
this particular ; but it was finally settled as late as 1840, in 
Tullett v. Armstrong, (1 Beavan, 1, 4 Mylne & Craig, 390, ) 
that, upon a subsequent marriage, the separate estate arose 
qualified by the clause against alienation; and in this case, 
which was affirmed on an appeal, the Master of the Rolls sta- 
ted the whole equity law upon the subject in the following pro- 
positions: ‘* Property, given to a woman for her separate use, 
may, under the authority of a court of equity, be enjoyed by 
her during her coverture as her separate estate, although the 
property originally, or at any subsequent period or periods of 
time, became vested in her while discovert.” ‘In respect of 
such separate estate, she is considered, in equity, as a /eme 
sole, although covert. Her faculties as such, and the nature 
and extent of them, are to be collected from the terms in which 
the gift is made to her, and will be supported in equity for her 
protection.” ‘If the gift be made for her sole and separate 
use, without more, she has an alienable estate independent of 
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her husband.” ‘If the gift be made for her sole and sepa- 
rate use without power to alienate, she has, during coverture, 
the present enjoyment of an unalienable estate independent of 
her husband.”? In either of these cases she has, when disco- 
vert, a power of alienation; the restraint is annexed to the 
separate estate only; and the separate estate has its existence 
only during coverture. Whilst the woman is discovert, the 
separate estate, whether modified by restraint or not, is sus- 
pended, and has no operation, though it is capable of arising 
upon the happening of a marriage.”? And we remark in reference 
to the liability of the separate estate to the wife’s debts, that, 
although Story (2 Equity Com. § 1407, 3d ed.) says, ‘‘In 
the earlier cases, the doctrine was put upon the intelligible 
ground that a married woman is, as to her separate property, 
to be deemed a feme sole, and that therefore her general en- 
gagements, although they would not bind her person, should 
bind her separate property ; but this, however, is not the modern 
doctrine, for by that it seems to turn upon the intention of the 
married woman to create a charge upon her separate estate, 
either as an appointment, or as a disposition of it by a con- 
tract in the nature of an appointment ;”? yet the more recent 
cases, decided since this separate use trust has been now tho- 
roughly investigated, reéstablish the ancient doctrine. (Mur- 
ray v. Barbee, 3 Mylne & Craig, 223 ; Owens v. Dickerson, 1 
Craig & Phillips, 55.) In the latter case, which was decided 
in 1850, the chancellor, speaking of a paper by which a mar- 
ried woman acknowledged her indebtedness upon a certain condi- 
tion, said: ‘* Now that document alone, within the authority of 
cases which have been decided, would have been operative upon 
her separate estate, but not by way of the execution of a power, 
although that has been an expression sometimes used, and, as 
apprehended, very inaccurately used, in cases where the court 
has enforced the contracts of married women against their sep- 
arate estate.” ‘It is quite clear therefore that there is noth- 
ing in such a transaction which has any resemblance to the 
execution of a power. It has some times been treated as a dis- 
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position of the particular estate, but the contract is silent as to 
the separate estate; for a promissory note is a mere contract to 
pay, not saying out of what or by what means it is to be paid. 
Equity lays hold of the separate property, but not by virtue of 
any thing expressed in the contract. The view taken of the 
matter by Lord Thurlow, in Hulme v. Tenant, is more correct. 
According to that view, the separate property of a married 
woman being a creature of equity, it follows that, if she has a 
power to deal with it, she has the other power incident to pro- 
perty in general, namely, the power of contracting debts, to be 
paid out of it; and, inasmuch as her creditors have not the 
means at law of‘compelling payment of those debts, a court of 
equity takes upon itself to give effect to them, not as personal 
liabilities, but by laying hold of the separate property as the 
only means by which they can be satisfied.”” The present doc- 
trine upon the subject is also laid down to the same effect in 
Adams on Eq. (p. 45,) before referred to. ‘In the absence 
of any fetter on anticipation, the wife has the same power over 
her separate property as if she were unmarried. Her disabi- 
lity to bind herself or her general property is left untouched, 
but she may pledge or bind her separate property, and the court 
may proceed in vem against it, though not in personam 
against herself. In order that the separate property may be 
thus bound, it is not necessary that she should execute an in- 
strument expressly referring to it, or purporting to exercise a 
power over it. It is sufficient that she professes to act as a 
JSeme sole.”’ 

We now turn to the American cases upon this question. The 
first case in which it was discussed is Ewing and others v. 
Smith and others, (3 Dess. 420,) which occurred in South Ca- 
rolina in 1811, and was decided upon appeal by the five chan- 
cellors of the state. The trust estates were secured to the sep- 
arate use of the wife, with power in the wife to dispose of them 
by will. The husband contracted the debt partly for the use 
of the trust property, and the wife afterwards joined in a bond 
with her husband to secure its payment. The bill was filed by 
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the creditor to subject the separate property to the payment of 
the bond, and the relief asked was refused. Three of the 
judges held that the separate use trust did not confer upon the 
wife any power of disposition over the property as a feme sole ; 
that she had only such power in this particular as was expressly 
conferred upon her by the settlement; and that, when a par- 
ticular mode of exercising the power of disposing was given, 
that excluded all others, and must be strictly pursued. The 
other two were of opinion that the wife was a feme so/e in re- 
ference to this property, and could exercise as such all the 
powers incident to the ownership, and that her bond, even if for 
the husband’s debt, was a valid charge in equity against her 
separate property. The case was very elaborately considered, 
and Chancellor Dessausure, who dissented from the majority, 
went through all the English cases upon the subject. The 
opinion of the majority however has been steadily adhered to in 
South Carolina, and in Reid v. Lamar, (1 Strobh. Eq. 27,) 
decided in 1845, Chancellor Harper declared that the wife could 
‘¢in no manner of respect be considered a feme sole. A feme 
sole disposes of or charges her property by her own act, and 
according to her own will, by her inherent power as owner. A 
Seme covert exercises a delegated authority and can not exceed 
it.” And the doctrine of the South Carolina case has been 
followed in Pennsylvania (Thomas v. Folwell, 2 Watts, 11; 
Wallace v. Costan, 9 Watts, 187; Lynes’ Exec’r v. Cranse, 
1 Barr, 11), in Tennessee (Morgan v. Elam, 4 Yerger, 375, 
and Marshall v. Stephens, 8 Humph. 159), in Mississippi 
(Montgomery v. Agricultural Bank, 10 Smedes & Marsh. 567, 
and Doty v. Mitchell, 9 id. 435), and in Virginia ( William- 
son v. Becklam, 8 Leigh, 20-27). 

The question also came up and was fully discussed in the 
courts of New York in 1817, in the case of the Methodist Epis- 
copal Church against Jaques, first heard before Chancellor 
Kent, and subsequently on appeal in the court of errors (3 
Johns. Ch. R. 77-78). The trusts were to such persons and 
uses as the wife, with the concurrence of her husband, should by 
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deed, or by will without his consent, appoint, and the question 
was as to the validity of certain parol dispositions in favor of 
the husband that the wife had made during coverture. The 
chancellor (Kent), after reviewing all the English cases, came 
to the conclusion that they were so contradictory as to leave 
the court at liberty to adopt the true principles of such settle- 
ments, which he declared to be, that the wife, instead of being 
a feme sole, to all intents and purposes, in reference to her 
separate property, was such only to the extent of the power 
clearly given to her by the settlement, and to be exercised only 
in the mode prescribed ; that her incapacity was general, and 
the exception to be taken strictly, and to be shown in every 
case, because it was against the general policy. This judg- 
ment, however, was reversed in the court of errors, with the 
concurrence of all the judges, and, after a thorough investi- 
gation of the question, both upon principles and authority, the 
English rule adopted, that the wife must be considered as a 
feme sole owner, with the usual power of alienation, unless 
expressly restrained, and that the prescribing of a particular 
mode of disposition did not exclude the other mode allowed by 
law ; and this doctrine is still adhered to in that state. (Dyett v. 
N. A. Coal Co. 20 Wend. 370; Vanderheyden v. Mallory, 1 
Comst. 462; Yale v. Dederer, 21 Barb. 289, decided in Au- 
gust, 1855.) The same doctrine has been adopted and fol- 
lowed in North Carolina (Harris v. Harris, 7 Iredell Eq. Rep. 
112, decided in 1850), and in Kentucky (Bell & Terry v. Kel- 
ler, 13 B. Mon. 384, decided in 1852); and in Alabama the 
tendency of the course of decisions seems to be in the same 
direction (Forrest v. Robinson, 4 Porter, 44). 

We have looked through the reports of all the states, and find 
no other cases settling this question; and the result to which 
we have come, after a careful consideration of the whole sub- 
ject, is, that if the trust be for the wife’s separate use, without 
more, she has an alienable estate independent of her husband, 
which she may dispose of as a feme sole owner; and that she 
has also the other power incident to property in general, the 
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power of contracting debts to be paid out of it, and that, as 
her creditors have no means at law of compelling the payment 
of these debts, equity will subject her separate property to that 
purpose. Inthe Roman law it seems that husband and wife 
were treated as distinct persons in reference to their rights of 
property, and the same principle seems to prevail in the conti- 
nental states of Europe. It is otherwise however in the com- 
mon law ; there, husband and wife are considered as one per- 
son, the very existence of the wife being as it were merged dur- 
ing coverture in that of the husband. And it is supposed that 
the construction we propose giving to a settlement creating sep- 
arate property in the wife is against the policy of our law, and 
contrary to our social institutions. It has however been well 
remarked, that it might perhaps have been insisted that the 
allowance of separate property in a wife was against the poli- 
cy of the common law and the habits of our domestic institu- 
tions; but that is too firmly established to be at all questioned 
at this time, and is quite a different question from the present. 
The wife’s separate estate being allowed, the question here is 
as to the meaning of the instrument creating the interest ; and 
this does not touch the policy of the law, or the social institu- 
tions of the country, since it is admitted on all sides that the 
parties may by express provision confer or restrain the dispos- 
ing power of the wife during coverture. Such being the true 
nature of the question, we think the rule originally adopted, and 
to which the modern decisions are returning, is most copforma- 
ble to the analogies of the law of property, the simplest in its 
application to the affairs of life, and most likely to execute the 
real intention of the ‘parties to these settlements ; and it is 
enough, we think, to restrain the owner in the exercise of the 
undoubted rights of property when the donor declares such to 
be his intention. 

We might perhaps have considered this case as settled by 
Coates & wife v. Robinson & Hendley, (10 Mo. 757,) decided 
in this court in 1847. There, the trust was general to the 
separate use of the wife, without other words; the debt was 
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contracted by the wife as a feme sole in the purchase of land 
for her own use; she united with her husband in a bond for the 
money, and the bill was filed by the creditor to have satisfac- 
tion of the debt out of the slaves that were the wife’s separate 
property at the time the debt was contracted. The relief asked 
was given, and the judgment of the original court affirmed here 
on appeal, the judge, who delivered the opinion in the case, re- 
marking: ‘‘ It is well established by a current of decisions, 
both in England and in this country, that a feme covert, with 
respect to her separate property, is regarded in a court of 
equity as a feme sole, and that when she enters in agreements 
that indicate her intention to bind her separate property, such 
agreements will be effectuated by the courts, unless they are 
characterized by fraud or some unfair advantage. Where the 
Seme covert executes a bond or note, or accepts a bill, it is 
held that she must intend by such instrument to bind her sepa- 
rate estate, because these acts would otherwise be nugatory, 
and these instruments could in no other way have any validity 
or operation.” This judgment is conclusive that the wife has 
the power of disposition as owner, where the separate property 
is created by general words, without any thing more, and that 
a bond or note in writing, given for her own debt, constitutes 
of itself that debt a charge against her property to,be enforced 
in equity, and we were perhaps concluded by it to the extent to 
which the determiaation went. It was however the opinion of 
a divided court, and we therefore preferred reexamining the 
question, which has resulted in satisfying us of the correctness 
of the opinion then entertained by a majority of the court. 

We proceed to apply the conclusions to which we have come 
to the case now before us. The present trust was upon real 
property conveyed to a trustee for the sole and separate use of 
the wife, and the debt sought to be charged against it was a 
promissory note executed jointly by the husband and wife, but 
on what account, whether for the benefit of the wife, or of the 
husband, or for their joint benefit, did not appear ; and: upon a 
trial by the court, these facts being admitted by the pleadings, 
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and nothing further appearing, the court denied the relief asked, 
and dismissed the petition. 

In the creation of this trust no negative words are used, nor 
is any particular mode of exercising the dominion of an owner 
over the property pointed out; and it may be remarked that 
Chancellor Kent, in his opinion in the case of the Methodist 
Episcopal Church v. Jaques, said: ‘* Perhaps we may say, that, 
if the instrument be silent as to the mode of exercising the 
power of appointment or disposition, it intended to leave it at 
large to the discretion and necessities of the wife, and this is 
the most that can be inferred.”? The case of Coates & wife v. 
Robinson & Hendley, however, does not proceed upon any such 
narrow ground, and we do not wish to be understood as resting 
the present decision upon that distinction. It is enough that 
the instrument creating the trust has not expressly restrained 
the wife from exercising the full dominion of owner. Again, 
although in Mrs. Coates’ case it appeared that the debt was 
contracted for the benefit of the wife, which is not shown here, 
we do not think there is any thing in that objection. Judge 
Story (2 Equity Com., 3d ed., § 1401) says: ‘If the wife 
gives a promissory note, or any acceptance, or a bond to pay 
her own debt, or if she joins in a bond with her husband to pay 
his debts, the decisions have gone the length of charging it on 
her separate estate, without any distinct circumstance establish- 
ing her intention.”” And such is the effect of the decision of 
the court in Mrs. Coates’ case; for, although the debt there 
was created for her benefit, that circumstance was not at all 
relied upon. Indeed, the modern English doctrine upon this 
subject seems to go the full length of charging the debts of the 
wife upon her separate property, even without any written doc- 
ument, upon the ground that, being the owner, she has the in- 
cidental power of contracting debts to be paid out of it, without 
any specific intention on her part to create a charge against it. 
(Murray v. Barbee, and Owens v. Dickerson, before cited. ) 
It is enough for the present case, however, that here there was 
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a written document, and whether the debt was for the benefit of 
the wife, or the husband, or for their common benefit, is not 
material. 

Another remark and we conclude. In Hulme v. Tenant, 
Lord Thurlow, following the English law as to the liability of 
real property to the payment of debts, went no further than to 
charge the rents and profits of the real estate ; but we think the 
remedy, under our law, is by a sale, which ordinarily will be 
the most beneficial remedy for all parties in interest. In Ma- 
ryland, in Tiernan v. Pool & wife, (1 Gill & John. 217,) the 
wife agreed to give a mortgage upon her separate real proper- 
ty, and it was insisted, that as, by the laws of the state, she 
could not convey or mortgage it without a privy examina- 
tion, she ought not to be allowed to charge it by a mere 
agreement ; but the objection was disregarded, and her land 
Subjected to the payment of the debt. And the same remedy, 
by a sale of the wife’s real property, was allowed in the case of 
Yale v. Dederer (21 Barb. 290). Of course, a wife can not 
bind her legal estates during coverture except in the manner 
prescribed by law; but over her own separate property, an in- 
terest existing only in the contemplation of equity, she has the 
power, both direct and indirect, of a feme sole. 

Judge Ryland concurring, the judgment is reversed, and the 
cause remanded. 


JOHNSON, Respondent, v. SuLLIvAN, Appellant. 


1. Communications made by a client to an attorney at law whilst employed 
in that capacity, are privileged, and are inadmissible in evidence, though, at 
the time such communications were made, judicial proceedings may not 
have beea commenced or contemplated. 

2. The use of the words bona fide, in instructions given to a jury, will not 
vitiate them. 

3. A conveyance may be for a valuable consideration, and yet be fraudulent 

and void as against creditors. 
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Appeal from St. Louis Circuit Court. 


This was an action in the nature of an action of ejectment 
for the possession of a lot of ground in the city of St. Louis. 
It appeared in evidence that on the 22d of April, 1837, one 
David Sheppard conveyed the lot in controversy to James H. 
Johnson and Madison Y. Johnson; that on the 25th of April, 
1837, James H. and Madison Y. Johnson conveyed the said 
lot to their mother Hannah Johnson, the original plaintiff in the 
present suit, for life, with remainder to their sister Isabeila in 
fee ; that all the title, acquired under the last mentioned deed, © 
had, by various mesne conveyances and descents cast, become 
vested in the said Hannah Johnson. Defendants claimed title 
to the premises in controversy under a sale on execution, on the 
10th of July, 1838, and a sheriff’s deed under a judgment 
against James H. and M. Y. Johnson. In the suit in which 
this judgment was obtained, the lot in controversy was attached 
at the suit of a creditor of the firm of J. H. and M. Y. John- 
son, the affidavit charging that the defendants were about fraud- 
ulently to dispose of their property and effects. The attach- 
ment was levied October 13th, 1837, and there was personal 
service and judgment by default. Much testimony was intro- 
duced by defendants tending to prove that the conveyance above 
mentioned by J. H. and M. Y. Johnson to their mother Han- 
nah Johnson, was fraudulent as against their creditors ; that 
soon after the date of that deed, to-wit, in July, 1837, the said 
J. H. and M. Y. Johnson failed in business and became insol- 
vent. There was also evidence tending to prove that the money 
paid by J. H. and M. Y. Johnson to Sheppard as the consider- 
ation for the conveyance of Sheppard to them of April 22d, 
1837, was furnished by their mother, Hannah Johnson, and 
that they were indebted largely to her at the date of that con- 
veyance. 

Trusten Polk, an attorney at law, was introduced as a wit- 
ness by defendants, and, having stated that he was employed in 
his professional capacity to draft the deed of April 25th, 1837, 
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to Hannah Johnson, the plaintiff, was asked to state the com- 
munications made to him on that occasion by J. H. Johnson. 
The court, on the objection of plaintiff, excluded the testimony 
offered as being privileged communications ; also excluded com- 
munications made by the said J. H. Johnson to T. B. Hudson, 
an attorney at law, on the occasion of his being employed by 
the said Johnson to prepare his insolvent papers for him. 

On plaintiffs motion, the court instructed the jury as fol- 
lows: ‘*1. If the jury believe from the evidence that on or 
about the 4th day of September, 1853, David Sheppard was in 
“possession of the lot in controversy, and made to James H., and 
Madison Y. Johnson the instrument evidenced by the certified 
copy thereof read in evidence, dated September 4th, 1835, and 
thereafter and by virtue thereof he delivered the possession 
of said lot unte said Johnsons ; that thereafter he made unto 
said Johnsons a deed of conveyance of said lot, evidenced by 
the certified copy thereof, read in evidence, dated April 22d, 
1837; that thereafter the said Johnsons made to Hannah 
Johnson and Isabeila Johnson the deed read in evidence, da- 
ted April 25th, 1837, and that said Hannah and Isabella took 
said deed bona fide and for a valuable consideration ; that 
thereafter Joseph Johnson and Hannah Johnson made to the 
said Isabella the deed read in evidence, dated April 10th, 1843, 
and that said Joseph was the husband of the said Hannah; 
that thereafter Fletcher Dorey and the said Isabella executed 
the deed read in evidence, dated December 13th, 1845; that 
thereafter the said Fletcher and Isabella were married, and 
thereafter the said Joseph and the said Fletcher died, and 
thereafter the said James H. and Madison Y. Johnson and Isa- 
bella L. Dorey made to the said Hannah the deed read in evi- 
dence, dated January 5th, 1849, and that the said James H. 
and Madison Y. Johnson and the said Isabella were the chil- 
dren and the only children of the said Joseph at the time of his 
death, and that all of said deeds embrace the same property in 
controversy in this suit, then they should find for the plaintiff. 
2. If the jury believe from the evidence that James H. and 
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Madison Y. Johnson made to Hannah and Isabella Johnson the 
deed read in evidence, dated April 25th, 1837, for a valuable 
consideration and bona fide on the part of the said Hannah and 
Isabella Johnson, then they will disregard all the acts and words 
of said James H. and Madison Y. Johnson, and of each of 
them, said or done subsequently to the giving of said deed, and 
prejudicial to their rights thereunder, except such as have been 
proved to have been said or done with their knowledge and con- 
sent; and if they believe from the evidence that the letter of 
said M. Y. Johnson, read in evidence, was written subsequent- 
ly to the giving of said deed, and that said deed was taken by 
said Hannah and Isabella bona fide and fora valuable consid- 
eration, then said letter can be no evidence to the injury of 
their rights under seid deed. 8. No fraud proved upon James 
H. and Madison Y. Johnson, or either of them, can affect the 
plaintiff’s claim to the property sued for in this case, if the 
said Hannah and Isabella took said deed of James H. and 
Madison Y. Johnson to them, read in evidence, bona fide, and 
for a valuable consideration. 4. If the jury believe from the 
evidence that at the time when James H. and Madison Y. John- 
son made the deed to Hannah Johnson, they owed her the 
amount of the purchase money paid to Sheppard, or that the 
money paid to Sheppard was hers, there was no fraud in their 
making the deed to their mother, even if they knew at the time 
that they would fail, and that their creditors would, in conse- 
quence thereof, lose their debts, or even if they intended other- 
wise to defraud their creditors. 5. Fraud is not to be presum- 
ed ; but when charged, it must be proved to a jury before they 
are authorized to find it, and may be proved from facts and cir- 
cumstances. 6. A debtor, knowing himself to be insolvent, or 
about to become insolvent, has a right to prefer one creditor to 
any and all others, although such preference for the payment 
of the preferred creditor shall take all the means that he has. 7. 
If the jury find for the plaintiff, they should allow her for dam- 
ages the value of the rents and profits of the property sued for 
since the month of May, 1849, according to evidence, not ex- 
31—voL. XXIII. 
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ceeding, however, the sum of nine hundred dollars, and should 
find the monthly value of the rents and profits of the premises 
sued for.”” 

The court, on the motion of defendant, gave the following 
instructions: ‘‘ 8. If, at the time of the execution of the deed 
from James H. and Madison Y. Johnson to Hannah and Isa- 
bella, the said Madison Y. and James H. Johnson were greatly 
indebted and on the verge of insolvency, and soon after became 
utterly insolvent, viz., in the summer or fall of the same year, 
and that the said deed to said Isabella and Hannah was made 
without any valuable consideration and merely to secure a liv- 
ing to the said Hannah and Isabella, then the title, under the 
sheriff’s deed to Gamble, read in evidence by defendant, is a 
better title than that under the said deed to Hannah and Isa- 
bella Johnson. 9. If testimony of a witness is such, or his 
conduct shown in evidence is such, as to satisfy the jury that 
such witness is destitute of moral principle, the jury may disre- 
gard his testimony, although he is not impeached by proof 
from witnesses that he is unworthy of belief on his oath.” 

The jury found for plaintiff ; defendant appealed. 

H. R. Gamble, T. T. Gantt and Glover & Richardson, 
for appellant. 

I. The testimony of Trusten Polk was improperly excluded 
by the court. (Aiken v. Kilburn, 27 Maine, 252; Foster v. 
Hall, 12 Pick. 98 ; Hutton v. Robinson, 14 Pick. 421.) 

II. The 4th instruction was calculated to mislead, and should 
not have been given. 

III. The use of the words ‘‘ bona fide,”’ in the instruction 
given to the jury, is in conflict with the provision of our statute 
requiring all legal proceedings to be in English, and tended to 
mislead the jury. 

Todd and J. R. Barrett, for respondent. 

I. The communications made to T. Polk and T. B. Hudson 
were privileged, and consequently were properly excluded. (12 
Pick. 89, 93, 94, 96-98; 3 Barb. Ch. 395, 596; 11 Wheat. 
294; Wright’s (O.) Reps. 136; 1 Tyler’s (Vt. Reps. 147; 
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7 J. Ch. R. 88, 39; 2 Munf. 121, 122; 1 Phillip’s Ev. 140; 
2 Starkie’s Ev. 229-232; 1 Greenleaf’s Ev. § 237, 239, 240, 
243 ; 8 Watts, 27, 28; 1 Porter, 436; 4 Munf. 273, 285-6.) 

II. The court properly gave the 4th instruction. The ques- 
tion before the jury was, whether Mrs. Johnson furnished a 
valuable consideration for the deed and took it buna fide. The 
instructions put this question fully and fairly before the jury. 


RyLanp, Judge, delivered the opinion of the court. 


This case presents two propositions for the adjudication of 
this court, which we consider the main and principal matters 
before us. We deem it unnecessary to notice any thing beyond 
these propositions. The first relates to the action of the court 
below in regard to the ruling, that the communications made 
by the Johnsons to Mr. Polk, when they called on him to draw 
the deed from them to their mother and sister for the lot in 
controversy as attorney at law, were privileged communications, 
and as such were not to be detailed or given in evidence; also 
the like ruling in regard to communications made to Mr. Hud- 
son, an attorney at law. 

The subject of privilege communications has often been be- 
fore the courts both of England and of the states of our Union, 
and the decisions have not been uniform. Sometimes the deci- 
sions confine the communications to ‘‘ suits begun or intended, 
or expected, or apprehended.” Other decisions extend the pro- 
tection to every communication which the client makes to his 
legal adviser for the purpose of professional advice or aid upon 
the subject of his liabilities. Now from a careful examination 
of numerous authorities—decisions of the English and Ameri- 
can courts—we think the conclusion may be fairly drawn, that 
there is no necessity ‘‘ that any judicial proceedings should have 
been commenced or contemplated. It is enough if the matter 
in hand, like every other human transaction, may, by possi- 
bility, become the subject of judicial inquiry.” (Greenl. Ev. 
§ 240.) ‘*The great object of the rule, (says Greenleaf, 
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seems plainly to require that the entire professional inter- 
course between client and attorney, whatever it may have con- 
sisted in, should be protected by profound secrecy.” ‘* It has 
therefore been held, (says the same author, ) that the attorney 
is not bound to produce title deeds or other documents left with 
him by his client for professional advice, though he may be ex- 
amined to the fact of their existence, in order to let in seconda- 
ry evidence of their contents, which must be from some other 
source than himself. If he was consulted merely as a convey- 
ancer to draw deeds of conveyance, the communications made 
to him in that capacity are within the rule of protection, even 
though he was employed as the mutual adviser and counsel of 
both parties.” (Greenl. Ev. § 241.) In Cormack v. Heath- 
cote, (2 Brod. & Bing. 4,) an attorney was called on to draw 
an assignment of goods ; he refused, and the deed was drawn 
by another. The validity of the deed being questioned after- 
wards on the ground of fraud, the court of common pleas held 
that the communication made to the attorney first called on was 
professional, and that evidence of the fraud through him could 
not be given. In Parker v. Carter et al., (4 Munf. 286-7,) 
the Court of Appeals of Virginia said: ‘* This court under- 
stands it to be settled law that counsel and attorneys ought not 
to be permitted to give evidence of facts imparted to them by 
their clients when acting in their professional character; that 
they are considered as identified with their clients, and, of ne- 
cessity, entrusted with their secrets, which therefore, without a 
dangerous breach of confidence, can not be revealed; and this 
obligation of secrecy continues always, and is the privilege 
of the client, and not of the attorney. The court is also 
of opinion that this restriction is not confined to facts dis- 
closed in relation to suits actually depending at the time, 
but extends to all cases in which a client applies to his coun- 
sel or attorney for his aid in the line of his profession. If 
the principle was confined to causes actually depending at the 
time, there would be no safety for a person consulting counsel 
as to the expediency of bringing a suit or of compromising one 
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which is contemplated to be brought against him.” (See also 
- Wilson v. Troop, 7 Johns. Ch. R. 39.) In Foster v. Hall, 12 
Pick. 89, Chief Justice Shaw makes an elaborate review of the 
cases on this subject, and says: ‘‘ Qn the whole, we are of 
opinion, that although this rule of privilege, having a tendency 
to prevent the full disclosure of the truth, ought to be construed 
strictly, yet still, whether we consider the principle of public 
policy upon which the rule is founded, or the weight of autho- 
rity by which its extent and limits are fixed, the rule is not 
strictly confined to communications made for the purpose of 
enabling an attorney to conduct a cause in court, but does ex- 
tend so as to include communications made by one to his legal 
adviser whilst engaged and employed in that character, and 
when the object is to get his legal advice and opinion as to legal 
rights and obligations, although the purpose be to correct a de- 
fect of title by obtaining a release, to avoid litigation by com- 
promise, to ascertain what acts are necessary to constitute a 
legal compliance with an obligation, and thus avoid a forfeiture 
or claim for damages, or for other legal and proper purposes 
not connected with a suit in court.”? We do not think it neces- 
sary to examine and review the cases on this subject. We are 
satisfied that by the rule most generally received as the law at 
this day, the communications made in this case to Mr. Polk and 
to Mr. Hudson are privileged, and these gentlemen, stating 
that the relation in which they stood to the parties making the 
communications was a professional one, the court very properly 
refused to require them to disclose these communications. So the 
first proposition must be ruled in favor of the judgment below. 
The second proposition regards the correctness of the instruc- 
tions given for plaintiffs in this case. As to the use of the 
words ‘* bona fide,’ we can not concur in the view taken by 
the appellant’s counsel. We do not regard the use of such 
words as calculated to obscure the questions before the jury. 
These words are so often used by our legislators, and by per- 
sons frequenting the judicial tribunals of the country, that they 
may be considered well understood, if not ‘‘ anglicised.” 
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The 4th instruction given for the plaintiff we consider wrong. 
It was calculated to mislead the jury. It was a misdirection. 
It is as follows : *‘If the jury believe from the evidence that 
at the time when James H. and Madison Y. Johnson made the 
deed to Hannah Johnson, they owed her the amount of the pur- 
chase money paid to Sheppard, or that the money paid to Shep- 
pard was hers, there was no fraud in their making the deed to 
their mother, even if they knew at the time that they would 
fail, and that their creditors would, in consequence thereof, 
lose their debts, or even if they intended otherwise to defraud 
their creditors.”? This instruction tells the jury that upon 
either one of two matters being proved before them, and be- 
lieved by them, then there is no fraud in making this deed, 
though the grantors intended to defraud their creditors when 
they made it. One of these two things is that the sons, the 
grantors, owed their mother the amount of the money paid to 
Sheppard at the time they made her the deed ; the other is that 
the money paid to Sheppard was hers. Now it must strike any 
one conversant with legal proceedings, that this instruction, no 
matter what was intended by it, left the jury to ascertain one 
of these two propositions only ; and no matter which they found 
to exist, then there was no fraud. They were only to ascer- 
tain that the sons owed their mother the amount paid Sheppard. 
If so, there was no fraud, no matter what combination, col- 
lusion or bad faith might exist in relation to the transaction on 
the part of the mother and sons. This is certainly erroneous. 
The taking and receiving the conveyance by the mother in good 
faith is left entirely out of their consideration, and they have 
but to see if the sons owed the mother, or if it was the money 
of the mother. 

There is no principle better settled than that a purchaser for 
value may still be held a fraudulent purchaser. (1 Burrow, 
474; 7 B. Monroe, 369; 4 Ver. 412; 18 Mo. 180, 181.) 
Now a creditor may combine with his debtors fraudulently to 
defraud his other creditors. As a purchaser for value may 
take a conveyance from a fraudulent debtor, which will be void 
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against his creditors, so may a creditor take in fraud of other 
creditors a deed or conveyance, which may be declared void. 
This instruction was therefore wrong. In looking over the 
whole instructions given by the court, we can not find in any 
or all put together what may be considered as having the effect 
to do away with the injury or wrong that might follow to the 
defendants from this one, pointed, strong and improper instruc- 
tion. We have purposely omitted discussing the question as 
to the ownership of the money by the mother, leaving that to 
be considered when the cause is retried, as to do so would 
require us to investigate and give our views of the evidence, 
which might have an effect on the retrial that we desire to avoid. 
The fourth instruction is wrong, and for giving it the judg- 
ment below is reversed, and the cause remanded; Judge Scott 
concurring. | 


City of St. Lours & County or St. Louis, Appellants, v. J. 
H. ALEXANDER & oTHERS, Respondents. 


1. An act of the general assembly entitled “ An act to reduce the law incor- 
porating the city of St. Louis, and the several acts amendatory thereof, 
into one act, and to amend the same,”? approved Februarv 8, 1843, contain- 
ed the following provision: “ The city shall not, at any time, become a 
subscriber for any stock in any corporation.” By a special act, approved 
March 1, 1851, enacted while the above general prohibition was in force, 
the city was authorized to subscribe to the stock of the Ohio and Missis- 
sippi railroad company, any amount not exceeding the sum of $500,000. 
An amended city charter, also entitled “ An act to reduce the law incorpo- 
rating the city of St. Louis, and the several acts amendatory thereof, into 
one act, and to amend the same,’? approved March 3, 1851, contained the 
provision, above set forth, that “the city shall not, at any time, become a 
subscriber for any stock in any corporation” (Art. VII, 313, Sess. Acts, 
1851, p. 168); and also the following (see Art. VII, § 25), that “all acts 
and parts of acts contrary te and inconsistent with the provisions of this 
act, or within the purview thereof, &c., are hereby repealed.”” These sev- 
eral acts took effect from their passage. Held, that the act of March 3, 

1851, did not repeal the special enabling act of March 1, 1851, and that a 

subscription under the act of March 1, 1851, to the stock of the Ohio and 
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Mississippi railroad company, made by the city of St. Louis, was author- 
ized by law and valid, and that the city thereby became a legal stockholder 
in said company. 

2. The county of St. Louis, by an act of the general assembly, approved 
January 26th, 1853, was authorized to subscribe the sum of $200,000 to the 
capital stock of the Ohioand Mississippi railroad company. Said act also 
contained the following provision: “ Before the subscription hereby au- 
thorized shall be made, the county court of the county of St. Louis shall 
submit the question of making said subscription to the qualified voters of 
said county; and if a majority of those voting shall be in favor of such 
subscription, the county court shall at once proceed to make the same for 
the county.” Held, 1st, that this act, under the general Jaw (see R. C. 
1845, p. 695), took effect ninety days after its passage, a different time not 
being appointed therein ; 2d, that the provision requiring the county court to 
submit the question of making the subscription to the qualified voters of 
the county is not merely directory, but that it would be illegal for the 
county court to make the subscription without first submitting the question 
of making the subscription to the voters of the county as required in the 
acts 3d, that the act must be in force before the question of making the 
subscription can be lawfully admitted to the qualified voters of the county ; 
4th, that the provision requiring the question of making the subscription 
to be submitted to the voters of the county was constitutional. 

3. Upon the dissolution of an injunction restraining the sale, under a deed of 
trust, of the property, effects, franchises, &c., belonging to a railroad com= 
pany, it is erroneous for the court, without proof, to assess the damages at 
six per cent. upon the amount released by the dissolution: the damages 
assessed in such a case should be commensurate with the actual injury 
sustained, and may, if the circumstances warrant it, exceed ten per cent. 
upon the amount enjoined. 


“Appeal from St. Louis Court of Common Pleas. 
> 


This was a petition for an injunction by the city of St. Louis 
and the county of St. Louis ‘‘ for themselves and such other 
stockholders of the Ohio and Mississippi railroad company as 
may voluntarily become parties plaintiff hereto.” The defen- 
dants were Joshua H. Alexander, Daniel D. Page, Henry D. 
Bacon, Thomas Brown, Edward Wyman, The Ohio and Mis- 
sissippi Railroad Company, Daniel R. Garrison, William H. 
Belcher, Samuel Gaty. 

The petition sets forth substantially that the Ohio and Mis- 
sissippi railroad company was incorporated by the legislature 
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of the state of Illinois on the 12th of February, 1851 ; that by 
said act of incorporation said company was empowered to bor- 
row money for the purpose of completing and furnishing or 
operating their railroad, and ‘‘to mortgage their corporate 
property and franchises, or convey the same by deed of trust 
to secure the payment of any debt contracted for the purpose” 
of completing, &c., said railroad ; that ‘‘ it was further enacted 
by said act of incorporation, that all the corporate powers of 
said company should be vested in and exercised by a board of 
directors, to consist of not less than seven nor more than seven- 
teen in number, and such other officers, as agents and servants, 
as they should appoint ;” that by an act of the general assem- 
bly, approved March 1st, 1851, the city of St. Louis was au- 
thorized to subscribe to the stock of the Ohio and Mississippi 
railroad company any amount not exceeding the sum of 
$500,000 ; that by act of the general assembly, approved 
January 26th, 1853, the county of St. Louis was authorized 
to subscribe to the stock of the Ohio and Mississippi railroad 
company the sum of $200,000 ; that the city of St. Louis did 
subscribe to the stock of said railroad company the sum of 
$500,000, and issued its bonds for that amount; that the 
county of St. Louis subscribed $200,000, and issued its bonds 
for that amount ; ‘‘ that on the Sth day of June, in the year 
1855, certain persons claiming to act on behalf of the Ohio and 
Mississippi railroad company, did set their hands and seals and 
the seal of said company to an instrument of writing, purport- 
ing to be a deed of trust of that date, executed by the Ohio 
and Mississippi railroad company of the first part, Joshua H. 
Alexander of the second part, and Page & Bacon of the third 
part, which instrument of writing purported to convey to the 
said Alexander all the real estate, right, title, interest, claim 
and demand of said company of, in and to any real estate in 
the state of Illinois, which had been or might hereafter be ac- 
quired by said company, for and towards the construction of 
the railroad which said company is by its act of incorporation 
authorized to construct in the said state of Illinois, and for and 
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towards the construction of the engine- houses, car-houses, de- 
pots and other tenem-nts, or for any other purpose connected 
with said road; and all the tenements, road tracks, rails, 
bridges, and other fixtures whatever, which might be placed or 
construct d by said company, or any real esta'e which might 
be owned, held, used or occupied by it; and all engines, loco- 
motives, tenders, cars, machinery, and all other property of 
whatsoever kind which were then or thereafter might be owned 
by said company ; and all tolls, income, revenue, issues and 
profits of the property thereby conveyed ; and all privileges, 
franchises, easements, rights and interests whatsoever, then 
possessed, used or enjoyed, or which might thereafter be ac- 
quired or possessed by said company ;— in trust, however, for the 
following purposes: Whereas the said company had become 
indebted to Page & Bacon, on account of the construction and 
equipment of said road, in the sum of $1,158,484 61; and 
whereas the said company did, by a resolution duly entered on 
their records, authorize to be executed to the said Page & Ba- 
con, the promissory note of the said Ohio and Mississippi rail - 
road company, bearing even date with said deed of trust, and 
payable five days after date thereof, for the sum of $1,158,- 
484 61, with interest from date; and whereas the said board 
of directors did at the same time, to-wit, the 5th day of June, 
1850, further order that the payment of said note should be 
secured to the said Page & Bacon by a deed of trust, to be 
executed by Daniel R. Garrison, vice-president, on behalf of 
said company, upon its said road and the other property, rights, 
privileges and effects hereinbefore conveyed, which said deed of 
trust should be a lien upon suid road and other property, rights, 
privileges and effects of said company, under which authority 
and for which purpose said deed of trust was executed; if said 
note, with the interest thereon, should be paid by said company 
at or before the time the same was made payable, then said 
deed should be void; but if default should be made in the pay- 
ment of said note and interest, then the said trustee or his 
successors in office, to be appointed as in said deed was after- 
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wards provided, should have fuli power, when notified in writ- 
ing of such default by said |'age & Bacon or their assigns, 
and thereunto required in writing by said Page & Bacon or as- 
Signs, to enter into and upon, and take possession of said 
premises in said deed conveyed in person or by his agent, and 
receive the income, earnings, issues and profits and proceeds. 
thereof for the accomplishm nt of the objects and purpose of 
said deed, and that said trustee should appropriate said income 
and earnings, issues and profits and proceeds, first, to the pay- 
ment of the necessary expenses of keeping said road, and the 
engines, locomotives, tenders, cars and other appurtenances 
thereof in repair, and of conducting the business of said road 
in a full and efficient manner; and the surplus, if any there 
should be, should be paid from ‘ime to time to the said Page 
& Bacon or assigns, on accou :t of the said note, until the same 
should be fully paid and dis harged, when the premises should 
be redelivered to said company or its legal representatives ;— 
and in and by said instrument of writing it was further provi- 
ded that said trustee and his successors should have power, as 
might be needed to satisfy said note, to sell and dispose of 
said premises, in whole or in part, upon the request in writing 
of said Page & Bacon or assigns, at public auction, for cash ; 
and upon such sale to de iver to the purchaser or purchasers 
possession of the property sold, and to execute to him or them 
all needful and fit deeds of conveyance necessary to vest in 
such purchaser or purchasers a complete title to the premises 
and to receive the purchase money, out of which should be paid, 
first, the costs and expenses of sch sale, and next whatsoever 
might be due to the said Page & Bacon on account of said note, 
and the remainder, if any, should be paid to the said company 
or its legal representatives, which sale should be after twenty 
days’ public notice in one or more newspapers printed and pub- 
lished in the city of St. Louis, state of Missouri, and such sale 
should be held at the court-house door, in the city of St. 
Louis,” &c. 

Plaintiffs further state that ‘‘ the said Joshua H. Alexander, 















































ST. LOUIS. 


City of St. Louis and County of St. Louis v. J. H. Alexander. 








assuming to act under and by virtue of the said instrument of 
writing, did enter upon and take possession of the said rail- 
road, its stock and appurtenances, and has ever since the 15th 
day of June, 1855, assumed to control and manage the affairs 
thereof, receiving the income, avails and profits of said rail- 
road ; and on the 19th day of July, 1855, the said Joshua H. 
Alexander, assuming and purporting to act by virtue of the 
written request of the said Page & Bacon, has, by advertise- 
ments published in the St. Louis Intelligencer, a newspaper 
published and printed in the city of St. Louis, given notice that 
on the 8th day of August, 1855, he will proceed to sell the said 
railroad and appurtenances at public auction, to the highest 
bidder, for cash, at the court-house door of St. Louis county, 
all of which the said Joshua H. Alexander claims to do by vir- 
tue of the powers supposed to be on him conferred by said in- 
strument of writing, purporting to be a deed of trust executed 
by the Ohio and Mississippi railroad company, and plaintiffs 
herewith file a copy of said advertisement, and refer to the 
same for greater certainty. 

‘¢'The plaintiffs say that the said instrument of writing, pur- 
porting to be a deed of trust, executed by the Ohio and Mis- 
sissippi railroad company to Joshua H. Alexander, trustee of 
Page & Bacon, dated June 5th, 1855, is not the deed of the 
said Ohio and Mississippi railroad company ; that the resolu- 
tion recited in said instrument of writing, purporting to have 
been adopted by the directors of said railroad company, on the 
5th June, 1856, is not a valid, legal and binding act of the said 
Ohio and Mississippi railroad company, but an unauthorized 
act of a portion of the directors of the said company, too few 
to exercise corporate powers under the charter of said company, 
and not even sufficient to satisfy the requirements of one of 
the by-laws of said company, conceding to that by-law the 
character of a lawful rule of action, which these plaintiffs ex- 
pressly deny to it. The by-law to which reference is made is 
in the following terms, to-wit: ‘§ 3. Four directors shall 
constitute a quorum, and shall be competent to transact busi- 
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ness, except in cases where the construction and location of the 
road is involved, when it shall require seven to form a quorum, 
In case of the absence or inability of the president, the board 
may elect a president pro ¢em., who shall perform all the 
duties of the office during the absence or inability of tke presi- 
dent.’ The plaintiffs say that this by-law is inoperative and. 
void, as being in conflict with the 6th section of the charter of 
incorporation of said railroad company hereinbefore quoted, 
which declares that ‘ All the corporate powers of said compa- 
ny shall be vested in and exercised by a board of directors, to 
consist of not less than seven nor more than seventeen in num- 
ber, and such other officers, agents and servants as they shall 
appoint.’ Besides the conflict of this by-law with the express 
provisions of the charter of said company, (and said plaintiffs 
here produce and show to the court a copy of said charter and 
the amendment thereof, and pray that the same be taken as an 
exhibit to this petition, ) the plaintiffs say that at the meeting 
whereat the said resolution recited in said instrument of writ- 
ing was adopted, there were only four persons present who 
claimed to be and represented themselves as the directors of 
said company, to-wit, Henry D. Bacon, Daniel R. Garrison, 
Joshua H. Alexander, and William H. Belcher ; that of these 
four persons, one was, by the terms of the said instrument of 
writing, the beneficiary thereof, or one of the persons for whose 
use and advantage the said instrument of writing was made ; 
and another one of said persons, assuming to be directors of 
said company on that occasion, was the individual to whom, 
according to the terms of said instrument of writing, the legal 
estate in and to the property and effects embraced and described 
therein would pass thereby, which two persons so referred to 
were Henry D. Bacon and Joshua H. Alexander, and so the 
said plaintiffs say that the said meeting of said directors of said 
company was held only by two competent and legal directors 
at most, admitting the said Daniel R. Garrison and William H. 
Belcher to be lawful directors of said company. But these 
plaintiffs have reason to believe, and do believe, and so charge 
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the fact to be, that the said four persons, Henry D. Bacon, 
Joshua H. ¢ lexander, Daniel R. Garrison and William H. 
Belcher, were not, nor was any of them n med as directors of 
said company in th act of incorpo ation, and the said plaintiffs 
charge that some of sad four pers ns have not been elected at 
the annual election of directors of said company, as prescribed 
by the charter thereof, nor in any other manner prescribed by 
the charter. But the said plaintiffs say that they are unable to 
state the particulars of the election of directors by said com- 
pany, for the reason that access to the books and records of 
said company has been refused by the secretary of said com- 
pany, although a special re }: est to be allowed to see them was 
made on the first day of August, 1355, at the office of the said 
company, at St. Louis, Missouri, which request was made on 
the pa t of the plain iffs. 

_ ** And said plaintiffs say that the said instrument of writing is 
not the deed of said Ohio and Mississippi Railroad Company, 
nor in anywise bind ng on that corporation or the stockholders 
thereof ; that the said Henry D. Bacon, Joshua H. Alexander, 
Daniel R. Garrison and William H. Belcher, in assuming to 
execute the same on the part and in the name of said company, 
were guilty of an assumption of authority and a betrayal of 
trust; that the object and scope of the said parties, who com- 
bined to personate the said company in the making of said in- 
strument of writing, wa: to defraud the stockholders of said 
Ohio and Mississippi Railroad Company, to confer on the said 
Page & Bacon and teir servants the exclusive control and 
ownership of said road to the exclusion of all other cred- 
itors and stockholders thereof; and that the said Henry D. 
Bacon, Daniel R. Garrison, William H. Belcher and Joshua 
H. Alexander possessed no power so to misapply and misap- 
propriate the property, effects and franchises of said company 
to their own use or to the use of any of them; and that it is 
not competent for the directors of said company to make such 
a deed or instrument of writing as that under which the said 
Joshua H. Alexander now assumes to act. And said plaintiffs 
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further say that said note in said instrument of writing described 
and set forth, is not the note of said company, nor in anywise 
binding on the said company ; and said plaintiffs further say 
that they have reason to believe and do believe, and therefore 
so charge, that the said Ohio and Mississippi Railroad Compa- 
ny was not on the 6th day of June, 1855, indebted to the said 
Page & Bacon in the said sum of $1,158,484 61, nor, as they 
believe, in any sum at all approaching to that amount; that 
they have asked for information which might enable them to as- 
certain the actual state of accounts between the said Page & 
Bacon, on the one hand, and the Ohio and Mississippi Railroad 
Company on the other hand; but answers to their questions 
have been refused by the said Henry D. Bacor (who is also 
president of the Ohio and Mississippi Railroad Company, ) and 
by the secretary of that company, acting under the directions 
of said Henry D. Bacon, so that said plaintiffs have only very 
meagre and imperfect means of stating or knowing the actual 
relations existing between said Page & Bacon and said railroad 
company, and whether the said Page & Bacon are creditors or 
debtors of said railroad company, and if creditors or debtors, 
then in what sum of money; and the plaintiffs have good rea- 
son to believe and do believe, that any inquiry of a searching 
nature into the true history and conditions of the relations ex- 
isting between the said Page & Bacon (which firm is now com- 
posed of Daniel D. Page, Henry D. Bacon, Thomas Brown and 
Edward Wyman, and has from the beginning been composed 
of at least Daniel D. Page and Henry D. Bacon, ) and the said 
Ohio and Mississippi Railroad Company is systematically and 
anxiously avoided by said Henry D. Bacon, who, in his mani- 
fold capacity of banker, financial agent, contractor, stockholder 
and president of the said Ohio and Mississippi Railroad Com- 
pany, on the one part, and member of the firm of Page & Ba- 
con, on the other part, is able to exercise, and does exercise, 
and has exercised fraudulently a potent influence in controlling 
not only the mode in which the affairs of said company shall be 
managed, but also the degree of publicity which shall be given 
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to the manner in which the agents, ministers and servants of 
the stockholders of said railroad company may acquit or have 
acquitted themselves of the trusts to them confided ; and plain- 
tiffs say that the said Bacon and the said Belcher, Alexander 
and Garrison, instead of giving to them the information they 
have sought heretofore and now seek, relative to the accounts 
between the said Page & Bacon, on the one hand, and the said 
Ohio and Mississippi Railroad Company, on the other hand, 
treat all such applications for information with pertness and 
insolence, returning abusive answers to respectful communica - 
tions, and deporting themselves towards the stockholders of said 
Ohio and Mississippi Railroad Company as if it were the great- 
est presumption on the part of said stockholders to have any 
curiosity as to the -manner in which their money and property 
was being managed or mismanaged ; as if any distrust felt or 
any anxiety shown by said stockholders, when informed of the 
approaching sale and absolute disposition of all their property 
and effects in said road to satisfy a claim, into the existence or 
correctness of which they had been forbidden to pry, was a per- 
sonal wrong and injury to them, the said Bacon, Belcher, Gar- 
rison and Alexander, not only justifying them in the use of dis- 
courteous language and behavior towards the stockholders, but 
also releasing them, the said Bacon, Belcher, Garrison and 
Alexander, from the trusts incident to the office of directors of 
said company, in which office said Bacon, Belcher, Garrison and 
Alexander nevertheless assume to act; and said plaintiffs say 
that, from the best and most reliable sources of information 
within their control, and to them accessible, they believe and so 
do charge the fact to be, that the said Ohio and Mississippi Rail- » 
road Company were not indebted on the 5th day of June, in the 
year 1855, to the said Page & Bacon in a sum exceeding $500,- 
000. The plaintiffs do not mean to admit and expressly dis- 
claim any admission that the said Ohio and Mississippi Rail- 
road Company was on the day and year last aforesaid indebted 
to the said firm of Page & Bacon in the said sum of $500,000. 
They require proof of any indebtedness whatever on the part of 
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the said Ohio and Mississippi Railroad Company to the said 
Page & Bacon, and protest against any admission of the four 
directors above named being taken as evidence of the fact of 
such indebtedness, and they refer to the account for which they 
pray hereafter in this petition for the ascertainment, judicially, 
of those facts, information touching which has been heretofore 
constantly refused by those who are entrusted temporarily with 
the care and direction of said road, when these plaintiffs have, 
in their capacity as stockholders, sought to obtain such infor- 
mation; and plaintiffs say that the Ohio and Mississippi Rail- 
road Company had no power or right to make such a note as is 
set forth and described in the said instrument of writing, dated 
June 5, 1855, and that said Henry D. Bacon, Daniel R. Gar- 
rison, Joshua H. Alexander and William H. Belcher were not 
competent to act for the said Ohio and Mississippi Railroad 
Company by any such resolution, note or instrument, as those 
which have been in this petition referred to and described ; that 
the office conferred or sought to be conferred on the said Joshua 
H. Alexander, by said instrument of writing, was not merely a 
naked trust, but an office of profit and emolument; that the 
said Heury D. Bacon voted on the adoption of said resolution, 
and also the said Joshua H. Alexander, and that the whole of 
said actings and doings were a corrupt combination on the part 
of said Bacon, Alexander, Garrison and Belcher, to give to said 
Bacon (together with his partners, Daniel D. Page, Thomas 
Brown, and Edward Wyman) the full and complete control of 
the said railroad and its appurtenances, to enable them to de- 
feat the rights and security of all other than lien creditors, and 
to enable them to dictate terms at their discretion to the other 
stockholders of said railroad; and said plaintiffs say that, in 
convening on the said 5th day of June, 1855, and assuming to 
act on behalf of the said Ohio and Mississippi Railroad Com- 
pany, the said Bacon, Alexander, Garrison and Belcher were 
guilty of a gross breach of duty towards the said Ohio and Mis- 
sissippi Railroad Company, and a fraud towards the stockholders 
thereof, and were combined and confederated to defraud the said 
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stockholders, and particularly the City and County of St. Louis, 
by pretending to audit and allow in favor of said Page & Bacon 
against said Ohio and Mississippi Railroad Company a debt 
greatly exceeding any thing by the said Ohio and Mississippi 
Railroad Company to the said Page & Bacon due and owing, 
and by assuming to place in the hands and control of an agent 
and confederate of said Page & Bacon, the entire possession, 
management and control of said railroad, its property and 
franchises, to the exclusion of all other creditors (exeept such 
as were already protected by lien), and with the imputed power 
of sacrificing and destroying all the interests and property of 
the stockholders of said road, unless a condition, which at the 
time of naming it the said confederates well knew to be impos~ 
sible, was complied with; and these plaintiffs say that on the 
said 5th day of June, 1855, the board of directors of said rail- 
road company consisted of at least nine members, and these 
plaintiffs believe that it consisted of ten members, (but in the 
darkened condition in which it is the pleasure of said Bacon, 
Alexander and others to leave them in respect to the affairs of 
said company, they find it impossible to speak with accuracy, ) 
and so there was not at such meeting on 5th of June, 1855, a 
majority or legal quorum of said board of directors of said 
company. ° 

‘¢ Plaintiffs say that they are informed and believe, and so 
charge, that the said four persons, to-wit, Henry D. Bacon, 
Joshua H. Alexander, Daniel R. Garrison and William H. 
Belcher, after having combined and confederated as aforesaid 
to pass the aforesaid resolutions and execute the aforementioned 
instrument of writing, purporting to be the deed of the said 
Ohio and Mississippi Railroad Company, for the purpose of de- 
frauding the stockholders thereof, and in particular the plaintiffs 
in this suit, became doubtful and anxious as to the form in which 
their said fraudulent purpose had been sought to be effected, 
and, for the purpose of giving color to the said contrivance and 
usurpation of power and authority of which the said Henry D. 
Bacon, Joshua H, Alexander, Daniel R. Garrison and William 
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H. Belcher had been guilty, they, the said Henry D. Bacon, 
Joshua H. Alexander, Daniel R. Garrison and William H. 
Belcher, did convene a meeting of directors of said company 
on or about the day of June, 1855, consisting of said 
three persons, to-wit, Alexander, Garrison and Belcher, and 
also of Alfred Kitchell, Samuel Gaty and Sidney Breese, and 
did procure, according to the best knowledge and information 
of these plaintiffs, a vote of said directors, to-wit, the said 
Alexander, Garrison and Belcher, Kitchell, Gaty and Breese, 
or a majority of themy professing to ratify and confirm all that 
had been done as aforesaid by the said Henry D. Bacon, Joshua 
H. Alexander, Daniel R. Garrison and William H. Belcher, on 
the 5th day of June, 1855. The said plaintiffs say that at the 
said meeting of directors whereat was adopted the said resolu- 
tion professing to ratify the said action of the said Henry D. 
Bacon, Joshua H. Alexander, Daniel R. Garrison and William 
H. Belcher, on the 5th day of June, 1855, there were present 
the said Joshua H. Alexander, Daniel R. Garrison, William H. 
Belcher, Samuel Gaty, Alfred Kitchell and Sydney Breese, 
and, as far as these plaintiffs can understand and learn, no 
other person or persons ; that of these persons, the said Alex- 
ander, Belcher and Garrison were in their efforts to convene the 
said meeting, and to procure the said vote, merely carrying out 
and continuing the original fraud, of which the said Bacon, © 
Alexander, Belcher and Garrison had been in the first instance 
guilty on the 5th day of June, 1855, as aforesaid; and the 
other directors who voted in favor of the said resolution, pur- 
porting to ratify and approve of all that had been done by the 
said Henry D. Bacon, Daniel R. Garrison, Joshua H. Alexan- 
der and William H. Belcher on the 5th day of June, in the 
year eighteen hundred and fifty-five, were on the day of the 
passage of the resolution of ratification either cognizant of the 
fraud and fraudulent designs of the said Henry D. Bacon, 
Joshua H. Alexander, Daniel R. Garrison and Wm. H. Belcher 
in that behalf, or were imposed on or deceived and led into error 
and mistake by the misstatements and misrepresentations of the 
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said Henry D. Bacon, Joshua H. Alexander, William H. 
Belcher and Daniel R. Garrison, touching the condition of the 
accounts between said Page & Bacon and the said Ohio and 
Mississippi Railroad Company ; and so these plaintiffs say that 
all the acts and doings bearing date on the 5th day of June, 
1855, were and are illegal and void, by reason of the fraud of 
said Henry D. Bacon, Joshua H. Alexander, Daniel R. Garri- 
son and William H. Belcher, and the irregularities hereinbefore 
detailed and set forth; and that any resolutions afterwards 
adopted by an increased number of said directors of said rail- 
road company were all void, for the reason that the vote on such 
resolution was obtained by the fraud of the said Henry D. Ba- 
con, Joshua H. Alexander, William H. Belcher and Daniel R. 
Garrison, and the fraud or mistake of the said Alfred Kitchell, 
Samuel Gaty and Sydney Breese, who were led into said mis- 
take, if mistaken, by the fraudulent representations of said 
Bacon, Alexander, Garrison and Belcher, as hereinbefore sta- 
ted. And the plaintiffs say that they are unable to give with 
precision the details of the action of the said directors at said 
last meeting, because access to the books of said corporation 
has been denied them by the secretary and agent of the said 
company, and they do not know, except from information, that 
there was any such meeting of directors for the purpose of 
" passing a resolution purporting to ratify the acts and doings of 
the said Bacon, Alexander, Belcher and Garrison on the 5th 
day of June, 1855 ; but they are informed and believe, and do 
charge, that such a meeting of said directors was convened by 
the said Joshua H. Alexander, Daniel R. Garrison and William 
H. Belcher, and that such a vote of said directors was obtained 
by such means and appliances as are above stated. 

‘¢ And said plaintiffs say that, although the said instrument of 
writing and the resolutions of 5th day of June, 1855, are, as 
they verily believe, void in consequence of the fraud, illegality 
and irregularity of the said directors, yet that irreparable mis- 
chief would result from the sale of the said property in said 
instrument of writing described, at public auction, as contem- 
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plated by said advertisement, and that it would be difficult, if 
not impossible, for the stockholders to avail themselves, as 
against an innocent purchaser, of many of the points of defence 
against said instrument of writing suggested and indicated in 
this petition. 

‘¢ And said plaintiffs are informed that it is in contemplation 
by the said Henry D. Bacon, Joshua H. Alexander, William H. 
Belcher and Daniel R. Garrison and others, claiming to be di- 
rectors of said Ohio and Mississippi Railroad Company, to issue 
the obligations of said company and pass them to the said Hen- 
ry D. Bacon (for Page & Bacon) in satisfaction or pretended 
satisfaction of the claim of the said Page & Bacon against the 
said Ohio and Mississippi Railroad Company, which obligation, 
it is said, will take the shape of ‘income bonds’ of said Ohio 
and Mississippi Railroad Company. Plaintiffs can not see how 
much credit is due to this rumor, but it comes to them in such 
a shape that they believe it to be true, and therefore so charge 
it. And plaintiffs pray that the proposed sale of the property, 
effects and franchises belonging to the Ohio and Mississippi 
Railroad Company, on the 8th day of August, 1855, may be 
forbidden, enjoined and restrained by order of this court; that 
said Joshua H. Alexander, Daniel D. Page, Henry D. Bacon, 
Thomas Brown and Edward Wyman, their agents and repre- 
sentatives, be each. and all forbidden to sell or advertise for 
sale the said property, effects and franchises, or any of them, 
or any part thereof, by authority or color of said instrument of 
writing, dated June 5th, 1855, until the further order of this 
court ; that the said instrument of writing be declared inopera- 
tive, inefficacious, invalid and void for the purpose of conveying 
or affecting any of the property, effects and franchises of said 
Ohio and Mississippi Railroad Company, and that the same be 
delivered up to be cancelled and destroyed ; that the said Page 
& Bacon be ordered and decreed to state an account of all the 
moneys by them received from or to the use of the said Ohio 
and Mississippi Railroad Company, and of all the securities of 
whatever kind by them received from or to the use of the said 
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company, and the manner in which the same have been disposed 
. Of ; and also that said Page & Bacon state an account of all 
the moneys by them paid and advanced to the said Ohio and 
Mississippi Railroad Company, and a full claim of whatever 
nature and description the said Page & Bacon may have against 
the said Ohio and Mississippi Railroad Company, beginning 
with the organization of said railroad company and coming down 
to the 5th day of June, in the year eighteen hundred and fifty- 
five, stating each particular item separately, so as to enable 
each item to be examined into and scrutinized by itself, and that 
the said Ohio and Mississippi Railroad Company be enjoined 
and restrained, until the further order of this court, from issuing 
any obligations or negotiable security to the said Page & Ba- 
con, on account of the said claim of said Page & Bacon, whe- 
ther said obligation or negotiable securities be ‘income bonds? 
or instruments of whatever sort, and that no steps be taken by 
said directors or the said Ohio and Mississippi Railroad Com- 
pany towards acknowledging, securing or paying or giving any 
security or satisfaction to the said Page & Bacon for or on ac- 
count of the said claim of the said Page & Bacon against said 
railroad company until there be a legal and judicial or other 
satisfactory ascertainment (to be approved by this court) of 
the amount of said claim, and the balance, if any due thereon, 
and that the said Joshua H. Alexander be required and ordered 
to file and present to this court a true account and statement of 
his acts and doings under and by color of the said instrument 
of writing of June 5th, 1855; and that the court here will 
grant to the said plaintiffs such other and further relief in the 
premises as may be conformable to law and equity upon the 
facts by this petition shown.” 

An injunction was granted in conformity with the prayer of 
the petitioners. The enjoining order was made and served on 
defendants August 7th, 1855. 

Defendants, in their answer, admit the ineorporation of the 
Ohio and Mississippi Railroad Company by the legislature of 
Illinois, by the act of February 10th, 1851; also the amenda- 
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tory act of June 22, 1852; and also set forth a supplemental 
act of February 11, 1853, by which ‘‘ the company are em- 
powered to elect out of the board of directors a vice-president, 
who, in the absence or disability of the president, should have 
the same powers and perform the same duties as the president, 
and such other duties as the by-laws or resolutions of the 
board might prescribe.” | 
Defendants admit the passage of the act of the general as- 
sembly of the state of Missouri, approved March 1, 1851, and 
state that ‘* by another act of the general assembly of Missou- 
ri, entitled ‘ An act to reduce the law incorporating the-city 
of St. Louis, and the several acts amendatory thereof, into one 
act, and to amend the same,’ approved March 3, 1851, it was 
provided that said city should not at any time become a sub- 
scriber for any stock in any corporation ; said last mentioned 
act was in full force at the date of the said pretended subscrip- 
tion by said city to the capital stock of said company—that is 
to say, on the 4th day of April, A. D. 1851, and these defen- 
dants say that said pretended subscription, on the part of said 
eity, was and is illegal, null and void, for the want of power to 
make the same, there being no law in force at the time of mak- 
ing the same or since to authorize it. The defendants say that 
in the said act entitled ‘An act to authorize the county of St. 
Louis to subscribe to the capital stock of the Ohio and Missis- 
sippi Railroad,’ approved January 26, 1853, it was provided 
that, ‘ to authorize said subscription on the part of said county, 
the County Court of St. Louis county should first submit the 
question of making said subscription to the qualified voters of 
said county, and if a majority of those voting should be in fa- 
vor of such subscription, the County Court should at once pro- 
ceed to make the same for the county.’ But the defendants 
say that the said act, approved January 26, 1853, did not take 
effect as a law of the land till the expiration of ninety days 
from its approval, and that the question of said subscription 
contemplated by said act of January 26, 1853, never was sub- 
mitted to the qualified voters of said county under the provi- 
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sions of said act. That it may be true that on the 14th day of 
February, A. D. 1853, said county court did order an election 
to be held by the qualified voters of said county, as to whether 
such subscription should be made ; and it may be true that on 
the 7th day of March, A. D. 1853, a small portion of the 
qualified voters of said county did vote in favor of said sub- 
scription, a still smaller portion voting against it; and it may 
be true that the said county court did, on the 16th of March, 
pretend to subscribe to the capital stock of said company the 
sum of two hundred thousand dollars. But it is not true that 
any election was ever ordered at any other time in relation to 
said subscription, or that any election was ever held at any 
other time in relation thereto; nor was any subscription made 
at any other time by said county of St. Louis to the stock of 
said company. And the defendants say that neither on the 
said 14th day of February, 1853, nor on the 7th day of March, 
1853, nor on the 16th day of March, 1853, was there any law 
in force to authorize any subscription to the stock of said com- 
pany, nor has the question of subscribing to said stock ever been 
submitted to the qualified voters of said county since the said 
act of January 26, 1853, became a law.” 

The answer then proceeds to deny severally all the allegations 
of the petition touching the alleged fraud or breach of trust, 
but does not state the accounts asked for in the petition. 

The defendants’ answer was filed October 9, 1856. Plain- 
tiffs filed exceptions to the answer, as follows: ‘‘ The plain- 
tiffs come and except to the answer of the defendants in this 
cause filed, for the following reasons : first, because the de- 
fendants, Page & Bacon, do not show their account with the 
Ohio and Mississippi Railroad Company, as required by the 
petition of plaintiffs ; second, because the said defendants do 
not discover the state of the account of the Ohio and Missis- 
sippi Railroad Company on the one part, and the firm of Page 
& Bacon on the other part, as required by the petition and writ 
in this cause; third, because until such a statement of the ac- 
counts between the said parties, there are no means of deter- 
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mining whether the defendants have answered the equity of the 
bill or petition ; fourth, because the said answer is insufficient 
and defective in this, that it contains a general statement that 
the petition (except in a few detailed particulars) is false with- 
out more, which is a vicious an! improper form of answer ; 
wherefore the plaintiffs pray that the defendants may be held 
to make a further answer in this cause.”? The court overruled 
the exceptions taken to the answer. 

The defendants moved the court to dissolve the injunction, 
and the case coming on to be heard on this motion, it was 
agreed by both parties that the court should proceed to hear 
the whole cause, and make a final decree therein at the same 
time that the consideration of the motion to dissolve said in- 
junction was taken up, and the court consented thereto, and 
announced that, for the purpose of making a final decree in 
said cause and disposing of the same, the issues made by the 
pleadings would be taken up in their order, and that the first 
inquiry would be, ‘‘ whether the plaintiffs, or either of them, 
were stockholders of the Ohio and Mississippi Railroad Com- 
pany ;” after determining which, the court would, if necessa- 
ry, proceed to examine the other issues involved; and there- 
upon each party waving a jury, and consenting to the order of 
proceedings indicated, evidence was given touching the matters 
designated as the first subject of inquiry by the court. 

This evidence, which it is unnecessary to seth forth, showed 
that the City of St. Louis subscribed to the stock of the Ohio 
and Mississippi Railroad Company under the act of the gen- 
eral assembly of March 1, 1851. The court found, among 
other facts, ‘* that the only election ordered by the county 
court of St. Louis county respecting the subscription contem- 
plated by the act of 26th January, 1853, or ever had in rela- 
tion thereto, was that which is mentioned and recited in the 
order [of the county court] of March 16, 1853, or held on the 
Tth of March, 1853, of the said court; that the presiding jus- 
tice of the St. Louis county court made or purported to make 
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said subscription some time between 16th March, 1853, and 
June 11, 1853.” 

The court declared the law to be that neither the City nor the 
County of St. Louis was a stockholder of said Ohio and Mis- 
sissippi Railroad Company, and that the injunction granted 
should be dissolved and the petition dismissed. The injunc- 
tion was accordingly dissolved October 30, 1855, and the peti- 
tion dismissed. 

The ascertainment and assessment of the damages occasioned 
to the defendants by the granting of the injunction was by 
consent of parties submitted to the court, sitting as a jury, no 
evidence being offered on either side, and the court finding no 
facts. The court assessed the total damages at $85,727 85. 

The plaintiffs filed their motion for a review, which being 
overruled, they appealed to this court. 

T. T. Gantt, R. M. Field, W. L. Williams, R. J. Bar- 
rett, for appellants. 

ZT. 7. Gantt, in a written brief, urged the following views : 

I. The plaintiffs had a right to a discovery from the defen- 
dants in aid of their suit, in respect of the matters of which 
discovery was sought by their petition. The practice act of 
1849 (art. 24) does not destroy this right. 

II. The City of St. Louis was a stockholder in the Ohio and 
Mississippi Railroad Company. It is admitted that she was 
unless the act of March Ist, 1851, (Sess. Acts, p. 722) was 
repealed by § 13 of art. 7 of the act of March 3d, 1851 (id. 
p- 168). The appellants deny that this act, which certainly 
furnishes the general rule of action for the city, was designed 
to repeal the particular authority conferred by the act of March 
1, 1851, for the following reasons: 1. Because no such inten- 
tion is declared. 2. Because no such intention can be inferred 
from the language used. 3. Because the two acts are in 
pari materia, and are, if possible, to be so construed as that 
both may stand, which is not only a possible but a necessary 
construction, because the legislature could not have designed to 
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repeal the special license of March 1, 1851, by implication, two 
days after it had been given, and before it could possibly be 
exercised. 4. Because nothing short of the most express 
words will suffice to raise the presumption of an intention on 
the part of the legislature thus to undo their recent wok. 5. 
Because, by looking into the several acts incorporating the city 
of St. Louis and amendatory thereof, which were in force up to 
the 8d March, 1851, we find that the provision supposed to 
have the effect of controlling and repealing the legislation of 
March 1, 1851, first went into effect by virtue of the charter 
of 8th February, 1843, and that it occupies the same place in 
that charter as in the charter of 1851, viz., § 18 of article 7; 
that the titles of the charter of 1343 and the charter of 1851 are 
the same precisely, and that each purports to be a consolida-~ 
tion or codification of the several acts in force defining the char- 
tered privileges of St. Louis at the dates of said acts respec- 
tively. For the sake of convenience, these acts w e codified 
and amended in 1848, and in 1851 certain provisions were re- 
tained in each instance in the same words. The provision in 
question appears for the first time in 1848.. It has been in 
force since then without an interval. Then it was not intended 
by the legislature to allow this provision, as it stood in the 
amended charter of 1843, to impede or annul the special license 
granted on Ist March, 1851. But, at that very time, (as, we 
can not deny, appears by the history of the acts of the session 
of 1851, and as we are bound to know by the constitution of 
the state, which requires each bill to be read on three succes- 
sive days, ) a bill had been introduced codifying the laws relat- 
ing to the powers of the city government, and retaining this 
provision as a salutary one. It was not a new provision then 
introduced for the first time. It was a provision which had 
been in force for eight years, and was continued in force by 
the amended charter of 1851. It is to be regarded as having 
been passed in 1848, and merely continued in force down to the 
present time. It is said that in 1847 and again in 1849 this 
clause had been repealed, and did not exist in its integrity in 
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1851. But this only means that certain exceptions to the gen- 
eral rule declared in 1843 had been created by the acts of 
1847 and 1849. The general rule existed. The exceptions 
carved out of it stood upon their own grounds, and these ex- 
ceptions were not and could not be annulled by re-enacting the 
rule. The rule, as a general rule, never ceased to exist from 
1843 to the present time, and no greater force was given to it, 
and no greater scope by reason of its re-enactment in 1851. 
It stood then as it stood before the codification; the general 
rule, to which sundry exceptions existed by virtue of dispens- 
ing or licensing acts. The following authorities are cited on 
these points: Canal Co. v. Railroad Co., 4 Gill & Johns. 1; 
Cass vy. Dillon, 2 Ohio State R., N. S. 607; 5 Florida, 185; 
4 Arkansas, 410 e¢ seg. ; Dwarris on Statutes, 269, 533, 672; 
Mitchell v. Halsey, 15 Wend. 242-3; 9 Pick. 87; Copen v. 
Glover, 4 Mass. 305 ; Pease v. Whitney, 5 Mass. 380; Wil- 
liams v. Pritchard, 4 Tenn. 2; 7 Bacon’s Abr. 457, 459. 

III. The County of St. Louis was a stockholder. 1. The 
authority to subscribe was given by the first section of the act 
of 26th January, 1853. (Sess. Acts, p. 876.) The second 
section prescribes certain formalities to be observed by the 
county court before making the subscription ; but, so far from 
making the power to subscribe depend upon the observance of 
these formalities, it uses language which, by the strongest im- 
plication, has the contrary import. A certain cautionary, and 
perhaps very expedient, step was enjoined upon the court. But 
the disregard of this injunction does not destroy the power. 
No such consequence is denounced by the act, and it is not a 
necessary result from its terms. 2. It was said that this act 
did not take effect until the end of ninety days from its pas- 
sage. Perhaps not as to the exercise of the power to subscribe. 
But it contained a direction to the court to take the sense of the 
people of the county on the question of the propriety of the 
exercise of this power, and if this could not be taken until the 
expiration of ninety days, then the law was not, according to 
the argument of the respondent, to be in force until some period 
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greater than ninety days had elapsed. Itis quite plain that no 
subscription was actually made prior to the month of July, al- 
most six months after the date of the act. 8. But again it is 
insisted that the defendants are not competent to inquire into 
the regularity of our subscription to the stock of the company. 
That is a question which can only arise between the company 
and us, where we claim the rights and privileges of stockhold- 
ers. The defendants have no interest or capacity to inquire 
into the means by which we became possessed of our stock. 
We are stockholders de facto, and that is enough. 

IV. The court erred in making the assessment of damages. 
No damages were proved. The injunction did not cause for 
one moment the loss of the road, or the suspension of its use. 
It is alleged in the petition, and not denied, that the road and 
its franchises were in the hands of Alexander, one of the de- 
fendants. The injunction left them there. It was alleged that 
the company were about to issue income bonds to Page & Ba- 
con. But, though the injunction forbids the doing of this, the 
answer denies the intention. No facts were found and no evi- 
dence was given; yet the court proceeded to give judgment for 
$85,000 and upwards for this injunction. Was it a conclusion 
of law that such damages resulted from the order? If not, 
there was error in the action of the court. 

Glover & Richardson and MV. J. & G. P. Strong, for 
respondents. 

I. Plaintiffs’ petition contained no cause of action. 1. This 
is manifestly not a petition seeking to have the defendants ac- 
count to the plaintiffs of and concerning the matters mentioned 
therein. The petition itself states and shows that there has 
already been an accounting as to the matters in question, and 
a balance struck, and a note given on the footing of the ac- 
count, and a security taken. 2. It is not a petition for the 
opening and re-examination of an account stated, as is under 
certain circumstances sometimes allowed in equity, because there 
is no specification of any error, fraud, imposition, undue ad- 
vantage or any other wrong done by any of the parties to the 
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adjustment of the account, on which the chancellor could pro- 
ceed in that behalf. This is the fatal defect in the petition, if 
the cause of action was intended to be the opening and re- 
examination of the account stated. If such an allegation of 
error is sufficient, how are the defendants to meet it? Should 
they be compelled to show the justice of every item in the whole 
account? If the plaintiffs can swear there is $6 or $700,000 
of the note unjust and fraudulent, they can specify the items. 
If they can not specify, then they do not know what they 
swear. The petition virtually admits that $500,000 is due to 
Page & Bacon. For, while the note is evidence under the law 
of the whole debt, and it is not denied that the $500,000 is 
due, the plaintiffs’ protesting against it as evidence, not admit- 
ting it, or disclaiming to admit, is no impeachment of its valid- 
ity, even by the general allegation of fraud he employs as to 
the residue of the note. His objection, then, is to certain 
items of the account, while he fails to specify, which leaves his 
pleading bad. 3. It is not a petition to cancel and annul the 
account stated, on the ground that it was obtained by fraud, 
covin, misrepresentation, &c. It is true, the petition says the 
instrument is not the note of the company. But the pleading 
also says it was ratified by a board of six directors ; that it was 
executed and delivered as a security and settlement of the ac- 
count, and the directors meant it as the act of the company, 
acknowledging the debt named in it. What, then, becomes of 
the non est factum? It falls back into the notion that the 
note is fraudulent and void, because all the money mentioned 
in it was not due, which we have seen gives the plaintiff no 
cause of action, unless be specifies what is the objectionable 
part in such language as will enable the parties to try the truth 
of the specification fairly and certainly. (1 Vesey, jr. 287; 
15 Wend. 83; 4 Paige, 495; Baldwin, 394; Hopkins, 239; 
2 Edw. Ch. R. 22, 293; Story’s Eq. Pl. 211; 1 McCord, 
156; 7 J. Ch. R. 69; 12 Pick. 249; 2 J..Ch. R. 217; 3 
Iredell, 54; 1 Story’s Eq. 497, 500 ; 10 Leigh, 484; 3 Sum- 
ner, 70; 9 N. H. 280; 1 Paige Ch. 100, 426; 2 id. 509; 8 
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id. 421; 4 id. 111, 439; 5 id. 112; 6 id. 295; 2 Green’s 
Ch. 429.) 

II. Plaintiffs were not entitled to the discovery sought. 

III. The court did not err in dismissing the plaintiffs’ peti- 
tion on the hypothesis that the plaintiffs had no interest in the 
relief prayed. ‘They had no interest. 1. The act of the gen- 
eral assembly of Missouri, approved March 1, 1851, authoriz- 
ing the City of St. Louis to take stock in the Ohio and Missis- 
sippi railroad was repealed by the act of March 3d, 1851. 
(Smith’s Commentaries on Stat. Construction, 759, 903, 910; 
Dwarris on Stat. 530; Rev’d Ordinances of St. Louis, 1853, 
p- 120; Sess. Acts, 1847, p. 182, 348; Sess. Acts, 1851, p. 
155, 60, 364, 721, 170; Sess. Acts, 1849, p. 159; 2 Bibb, 
96.) 2. The County of St. Louis, in the matter of her pro- 
ceeding to procure stock, acted without authority of law, and 
took no interest whatever. The act under which the county 
proceeded (Sess. Acts, 1853, p. 376) was approved January 
26, 1853. By the general law appropriating the time when 
statutes shall take effect (R. C. 1845, p. 695) this act became 
a law of Missouri at the end of ninety days from January 26, 
1853. No election was ever held, as required by the act, after 
the act took effect. But it was the express requisition of the 
act, that, before any subscription should be made, the county 
court should submit the question of making it to the qualified 
voters of the county. The power to subscribe rested on a vot- 
ing to be had after that act took effect. (2 Cowen, 419; 8 
Brevard, 396; 4 Gilmore, 24; 10 Mo. 121; 1 Kent, 146; 
15 Peters, 445; 23 Maine, 360.) 

IV. The court did not err in the matter of the assessment of 
damages. There was no motion fora review of the assessment 
of damages. 


Per CurtaM. The most important question in this cause is, 
whether the City of St. Louis, under her charter, had authority 
to subscribe for stock in the Ohio and Mississippi Railroad 
Company. ‘The charter of the city, at the time the subscrip- 
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tion was made, contained a clause which prohibited the city at 
any time from becoming a subscriber for any stock in any cor- 
poration. The charter containing this prohibition bore date 
March 3d, 1851, and was entitled ‘‘ An act to reduce the law 
incorporating the city of St. Louis, and the several acts amen- 
datory thereof, into one act, and to amend the same.” From 
the title of this act, it will be seen that it was one consolidating 
the several acts in relation to the charter of the city of St. 
Louis. The prohibition against the subscribing for stock above 
mentioned was not original in the charter of 1851, but was first 
introduced into the charter of 1843. The special act, under 
which the subscription was made, bore date on the Ist of 
March, 1851. Now, as the charter, which contained the pro- 
hibition against subscribing for stock, bore date on the 3d of 
March, and that authorizing the subscription, on the first of the 
same month, in the same year, it is maintained that the statute 
of the later date repealed that of a former date, and conse- 
quently there was no authority in the city to subscribe for stock 
in the Ohio and Mississippi Railroad Company. There is no 
doubt of the correctness of the general rule that /eges poste- 
riores priores contrarias abrogant. But this rule is not of 
universal application, and we are of the opinion that the cir- 
cumstances of the case under consideration do not furnish an in- 
stance for its enforcement. It is a rule in the construction of 
statutes, that all acts passed on the same subject, in pari 
materia, must be taken and construed together, and made to 
stand, if they are capable of being reconciled. There is noth- 
ing irreconcilable between a general prohibition to subscribe for 
stock in corporations, and a perimission to subscribe for stock 
in a particular corporation. Nothing is more common than a 
general prohibition, with indulgence to particular individuals. 
The general restriction in the charter of St. Louis of 1848, 
was frequently relaxed, so as to permit subscriptions for stock 
in various corporations. If the general restriction against 
subscriptions for stock contained in the charter of March 3d, 
1851, was original, and then introduced for the first time, we 
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are not prepared to say that it would repeal the special per- 
mission to subscribe to the Ohio and Mississippi Railroad Com- 
pany, granted by the act of March Ist, 1851. But that is not 
this case. The prohibition against subscription was in full 
force when the act of March 1st was passed. That act was 
passed to remove the restriction. Now the effect of the revi- 
sion of the charter, on the 3d of March, 1851, was, not to make 
former provisions, which had previously existed, and which 
were continued, to begin from that date, but for convenience 
sake to embody all the acts in relation to the charter into one law, 
leaving the acts in force at the time of the revision to take 
date from the period when they were first passed. It would be 
of the most mischievous consequence to hold that the revision 
of a law had the effect of making the revised law entirely ori- 
ginal, to be construed as though none of its provisions had 
effect but from the date of the revised law. When a former 
provision is included in a revised law, it is only thereby intend- 
ed to continue its existence, not to make it operate as an ori- 
ginal act to take effect from the date of the revised law. The 
revision has not the effect of breaking the continuity of those 
provisions which were in force before it was made. In all the 
revisions of our laws, which the constitution requires to be done 
at stated periods, it has never been supposed that, because the 
revised laws were made to bear date from their approval, we 
were therefore prevented from looking back, and ascertaining 
when a law was first passed, and dating its existence from that 
time. It was never thought that the revision for one moment 
interrupted the continuity of the act. The forms for enacting 
laws were complied with in making a revision, in order to give 
effect to amendments, or any new provisions that ought to be 
introduced. 

If, then, we regard the restriction against subscriptions for 
stock as originating in a provision as early as 1843, and as 
the act imposing that restriction was in force when the act of 
March 1, 1851, authorizing the subscription was passed, the 
embodying the restriction in an act of a subsequent date amend- 
338—VOL. XXIII. 
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ing and reducing into one act the several acts incorporating the 
city of St. Louis can not have the effect of repealing the law 
which conferred on the city of St. Louis power to subscribe for 
stock to the Ohio and Mississippi Railroad Company. 

It is urged by the respondents that the 25th section of the 
Tth article of the charter of the city, which contains the prohi- 
bition against subscriptions for stock in corporations, passed 
on the 3d March, 1858, enacts, that ‘all acts and parts of 
acts contrary to, and inconsistent with the provisions of this 
act, or within the purview thereof, except the seventh section 
of the act entitled ‘ An act to amend ‘An act to incorporate 
the city of St. Louis,’ approved February 8, 1839, are hereby 
repealed ;”? that this section repeals the act authorizing the 
subscription, passed on the Ist March, 1851, it being subse- 
quent in date to the act of the Ist of March. These acts were 
passed during the same session. We may suppose that they 
were at the same time before the legislature. The one was 
purposely designed to remove a restriction which was then in 
force, and which was continued in force by the act of the 3d 
of March. If possible, these acts must both stand, if they can 
be reconciled, being in relation to the same subject matter. If 
the design of the enabling statute was to remove the restric- 
tion, as that restriction was in force when it was passed, we can 
not suppose that the legislature, by the section referred to, in- 
tended to repeal the enabling act, as the privilege thereby con- 
ferred was granted in the very teeth of that act, and was in- 
tended to remove its prohibition. As the privilege was confer- 
red specially against the terms of the general law, we would not 
be warranted in inferring its repeal without a manifest intent so 
todo. There is no such inconsistency between the acts that 
they may not both stand. A general prohibition against sub- 
scribing for stock in any corporation may well subsist with a 
permission to subscribe for stock in a particular corporation. 
When an enabling act has been passed against the provisions 
of a prohibitory statute, it would be against all reason to con- 
strue any general provision as repealing the enabling act, un- 
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less the intent so to do is made clearly manifest. As the en- 
abling statute was passed against a general restraining clause, 
why should any general word importing no such specific intent 
have the effect of repealing it ? 

Let us next see if the subscription made by the city to the 
stock of the Ohio and Mississippi Railroad Company was au- 
thorized by the statute law at the time or not. The first act 
necessary to be noticed in regard to this branch of the case is 
the act of the 17th of February, 1849. (Sess. Acts, 1849, 
p. 159.) This is entitled ** An act to authorize the City of 
St. Louis to subscribe stock in the Ohio and Mississippi Rail- 
road Company.” Its provisions, as far as it is necessary to 
set them forth, are as follows: ‘¢§ 1. The City of St. Louis, 
subject to the proviso hereinafter contained, is hereby author- 
ized to subscribe stock, not exceeding the sum of five hundred 
thousand dollars, to the Ohio and Mississippi Railroad Com- 
pany, incorporated, &c., and to issue the bonds of said city, 
not exceeding the maximum sum of stock, to pay for the same ; 
and to levy a special tax on all taxable property in said city to 
pay the interest on such loan; provided always, that the 
qualified voters of said city shall be in favor of such sub- 
scription, and that such loan and subscription shall be 
conducted in conformity to the several provisions of this 
act. § 2. It shall be the duty of the mayor of said city, im- 
mediately after the passage of this act, to order ten days’ pub- 
lic notice, containing a copy of this act, to be given in all the 
daily newspapers published in said city, in order that the sense 
of the qualified voters of said city may be tested as to the pro- 
priety of such subscription and loan on behalf of said city.” 
The third section prescribes how this test is to be conducted, 
and declares that ‘‘ no ballot shall be counted unless the words 
‘ for the railroad loan’ or ‘ against the railroad loan’ be writ- 
ten or printed thereon ; and if it shall appear that there are 
more ballots ‘ for the railroad loan’ than ‘ against it,’ then the 
mayor and city council, &c., shall subscribe said stock, and 
issue said bonds,” &c. The 4th section gives the mayor the 
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power, if it be necessary at any ‘‘ time to accomplish the in- 
tent of the act, to convene a special session of the city coun- 
cil.” Section 5 provides that ‘‘ no subscription of stock shall 
be binding on said city until at least five millions of dollars 
shull have been subscribed, including the subscription author- 
ized by this act, by good and responsible individuals or corpo- 
rations.” ‘‘§ 6. The mayor and city council of said city 
shall issue no bonds before the said whole amount of five mil- 
lions shall have been bona fide subscribed in manner mentioned 
in the preceding section, and they shall be the judges of that 
fact. § 7. It shall be lawful for the mayor and city council 
of said city to issue the bonds of said city, to be executed 
from time to time, to an amount not exceeding in all one-half 
a million of dollars, payable not more than twenty years after 
the date thereof respectively, bearing interest payable semi- 
annually, and not exceeding the rate of six per cent. per an- 
num, and to deliver such bonds to the said railroad company in 
full payment of the stock to be subscribed by the city as afore- 
said, at par. § 8. The railroad company aforesaid shall not 
be allowed to sell, pledge, or in any manner dispose of, any one 
or ntore of said bonds, directly or indirectly, for less than 
ninety-five cents on the dollar, upon penalty of absolutely re- 
leasing the said city from the payment of the said bonds so dis- 
posed of, and a clause of forfeiture to that effect shall be in- 
serted in each bond. § 18. The said city is authorized to sub- 
scribe said stock to said railroad company upon the express un- 
derstanding that the construction of said road is to be begun 
and completed from both ends towards the centre simultaneous- 
ly, as near as compatible with the nature of the work ; and it 
is hereby provided that a material failure in this respect shall 
release the city from all further liability on account of said 
subscription of stock. § 14. The subscription of said stock by 
said city to said railroad company shall be accompanied by a 
copy of this law.” 

Such are the numerous restrictions and conditions upon which 
the city is to subscribe under the first act giving the power to 
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subscribe. By this act it is necessary that the sense of the 
qualified voters of the city be taken as to the propriety of the 
city subscribing to the stock, before such subscription can law- 
fully be made. There must be an election to ascertain whether 
a majority of such voters is ‘‘ in favor of the railroad loan” or 
‘‘ against it.” And when such a test has been tried, and a 
majority of the ballots cast is in favor of such subscription and 
loan, then the city has the right, and not till then, to subscribe. 
But still, before this right can be exercised, many other mat- 
ters are specified in the act as clogs and restraints thereto. 
These must be removed also. We do not consider this requi- 
sition to test the sense of a majority of the qualified voters as 
to the propriety of the subscription before it can be made by 
the city, as merely directory. It is a declaratory, positive 
prerequisite. It must be complied with before the power can 
be rightfully exercised. The act here can not be done lawfully 
if this prerequisite be not complied with; it must be observed 
and obeyed in order to give vitality and legal effect to the act 
to be afterwards performed. It is not a delegation of legisla- 
tive power to the city authorities to do certain things before 
the act is to be a law, and, if not done, no law. ‘The act is a 
complete expression of legislative will. ‘It is a law in itself, 
and is as much a law, notwithstanding the mayor ard city 
council should refuse to do any act under it, as if they were to 
comply fully with its mandates. No act on the part of the city 
is required to make it a law. The legislature must exercise the 
power to make laws. The power remains with that body alone. 
It can not be delegated ; yet no one will deny to the legislature 
the power to pass laws with conditions on many subjects. Still 
there may be conditions which would make such laws unconsti- 
tutional. ‘‘ A law opening a road on condition that the owner 
of the land over which it passes will give it for that purpose—a 
law for building a bridge on condition that individuals will con- 
tribute to the cost in certain proportions —a law altering, 
abridging or enlarging the vested powers of corporations ag- 
gregate, subject to the consent of such corporations —a law 
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giving to school districts a portion of the school fund on con- 
dition that such districts will raise an equivalent or propor- 
tional sum—are all instances of proper conditional legislation, 
even though the assent of the corporators, in the one case, to 
the change of their charter, or of the district, in the other to 
accept the donation and comply with its terms, should be sig- 
nified by a majority vote. These are all good conditions, capa- 
ble of being performed without in any way interfering with the 
legislative will. But the law declaring an offence, or provid- 
ing a punishment, or repealing an existing law, on condition 
that the governor or any other individual shall assent to it, is 
as plainly unconstitutional. It is the naked veto power. It 
substitutes for, or rather adds to, the legislative will another 
will, which it makes necessary to the existence of the law. This 
is unconstitutional. No one doubts it. No one will pretend 
that a law with such a condition would be good.” (Per Har- 
rington, Judge, in Rice v. Foster, 4 Harrington, 499. See 
Parker v. Commonwealth, 6 Barr, Penn., 510; State v. Field, 
17 Mo. 529; Aurora v. United States, 7 Cranch, 382.) But 
this statute does not depend upon any condition for its force, 
existence or sanction. It is not unconstitutional. 

On the 1st of March, 1851, the legislature passed another 
act, entitled “* An act to authorize the City of St. Louis to sub- 
scribe stock in the Pacific Railroad Company and for other pur- 
poses.”? The first section of this act authorizes the City of St. 
Louis to subscribe stock not exceeding the sum of five hundred 
thousand dollars to the Pacific Railroad Company, &c., and to 
issue the bonds of said city to pay the same, to levy a special tax 
to pay the interest on the bonds, ‘‘ any thing in the charter of 
the city to the contrary notwithstanding.” By the 2d section 
the mayor and city council could cause the bonds ‘‘ to be ex- 
ecuted from time to time to an amount not exceeding in all five 
hundred thousand dollars, payable not more than twenty years 
after date thereof respectively, bearing interest at six per cent., 
payable semi-annually, and to deliver such bonds, with coupons 
attached, to said railroad company, in full payment for the 
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stock subscribed, at par.”? Section 3 prohibits the railroad com- 
pany from disposing of said bonds for less than ninety-five 
cents on the dollar, upon penalty of absolutely releasing the 
city from payment of said bonds, and requires a clause of for- 
feiture to this effect to be inserted in each bond. The 4th sec- 
tion authorizes the city to issue the bonds from time to time as 
the work progresses, in proportion to calls made on individual 
stockholders. The 5th and 6th sections relate to special taxa- 
tion to pay the interest on the bonds, its manner of assessment, 
and other regulations in regard thereto. The 7th and 8th sec- 
tions authorize the city to sell the stock, or any part of it, and 
to provide for the redemption of the bonds, and to transfer the 
stock, or any part of it, to the payers of the special tax, &c. 
The 9th section has a most important bearing on this case, and 
is here copied entire. ‘‘§ 9. The City of St. Louis is hereby 
authorized to subscribe to the stock of the Ohio and Mississippi 
Railroad Company any amount not exceeding the sum of five 
hundred thousand dollars, or they may subscribe the whole or 
any part of that sum to the stock of any railroad company that 
may be organized for the construction of a railroad beginning or 
terminating at Illinoistown, or on the island known as ‘ Bloody 
Island,’ in front of said [llinoistown, and opposite the city of 
St. Louis, which subscription shall be on the same terms, and 
subject to the same conditions, as are herein provided for sub- 
scriptions to stock of the Pacific Railroad Company. But no- 
thing herein contained shall be so construed as to authorize said 
city to subscribe more than five hundred thousand dollars in the 
aggregate for the construction of any road or roads east of the 
Mississippi river.”? The 6th section repeals the 5th and 6th 
sections of the act of February 17th, 1849, heretofore cited 
in this opinion. A serious question has been raised, whether 
this last act of March 1st, 1851, by its 10th section repealing 
the 5th and 6th sections of the act of 17th February, 1849, 
does not thereby leave the balance of said act in force. This, 
in all probability, would be considered a reasonable interpreta- 
tion of the repealing effect of the 10th section, if both acts were 
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consistent, and otherwise compatible with each other. But 
such is not the case. In the act of 1849 no subscription of 
stock shall be made until the sense of the qualified voters of 
the city, as to its propriety, shall be ascertained by an election. 
If a majority vote against it, none can be made. The act of 
1849 was to be published immediately in all the daily newspa- 
pers of the city preparatory to testing the sense of the voters. 
This test must be had, and must be found favorable, or no stock 
can be taken. This must be done immediately. ‘‘ The judges 
of election shall, if the board of aldermen of said city be not 
in ¢imely session, be appointed by the mayor, and the presid- 
ing officers of the two branches of the common council of said 
city, or any two of said officers.” (Sess. Acts, 1849, p. 159, 
§ 8.) Such is the supposed necessity for immediate and rapid 
action, that the mayor is authorized to convene special sessions 
of the city council from time to time ; thus seemingly limiting 
the operation of this act to a mere temporary period of short 
duration. Again, the subscription of the city to the stock of 
the Chio and Mississippi Railroad Company, under the act of 
1849, must be with the express understanding that the con- 
struction of the road is to be begun and completed from both 
ends towards the centre simultaneously, as near as compatible 
with the nature of the work ; a failure in this respect shall re- 
lieve the city from all further liability. Now none of these 
conditions, restraints and prerequisites are to be found in the 
act of Ist March, 1851, authorizing the city to subscribe to the 
Pacific Railroad Company—no test of its propriety by a vote 
previously taken—no condition to begin the work at both ends. 
All these restraints are left out, and we may take it for granted 
that they were properly omitted. The twenty years for the 
maturity of the bonds, the six per cent. interest, the special 
taxation to meet interest, the inhibition to dispose of the bonds 
for less than ninety-five cents on the dollar, the power to trans- 
fer stock, &c., these provisions and restraints are in the act of 
1851, also in that of 1849. Now, by the 9th section of the 
act of March Ist, 1851, the power is expressly given to the 
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city to subscribe to the Ohio and Mississippi Railroad Compa- 
ny, stock not exceeding five hundred thousand dollars; which 
subscription shall be on the same terms, and subject to the same 
conditions, as are herein provided for subscriptions to the stock 
of the Pacific Railroad Company, but not to exceed the sum of 
five hundred thousand dollars for the construction of any road 
or roads east of the Mississippi river. Let us look at the con- 
ditions again. Nowhere do we find any election necessary to 
test the propriety of the city’s subscribing to the Pacific 
Railroad Company. For aught that appears to the contrary, 
the test prescribed by the act of 1849 may have been fatal to 
the effort then to procure a subscription to the Ohio and Mis- 
sissippi Railroad Company by the city. In 1851, the legisla- 
ture did not think proper to submit the subscription to such a 
test. No amount of subscription by bona fide stockholders or 
corporations is a prerequisite to the Pacific Railroad subscrip- 
tion by the city ; and the city is authorized to subscribe to the 
Ohio and Mississippi Railroad Company upon the same terms, 
and subject to the same conditions, as are provided for subscrip- 
tions to the Pacific Railroad. Then, if the repeal of the 5th 
and 6th sections of the act of 1849 be considered an expression 
of the legislative will as to the balance of said act, and that 
the balance is unrepealed and in force, we must see how the 
provisions of the two acts coincide; and if there is a material 
variance between them—repugnant and inconsistent provisions 
upon the same subject matter in relation to the same object—the 
last act, dispensing with prior regulations and tests and restraints, 
must supersede the former act. We hesitate not therefore to 
state, that, in our opinion, the subscription made by the city to 
the Ohio and Mississippi Railroad Company of five hundred 
thousand dollars, and the bonds given in payment thereof, under 
the 9th section of the act of 1851, are fully authorized, the 
subscription valid in law, and the bonds binding on the city. 
As to the county subscription, so far as the facts appear be- 
fore us by the pleadings, we will give our opinion, stating at 
first, that, from the bill filed in this case, it is most likely such a 
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question never presented itself to the view of the counsel of the 
petitioners, nor had they any idea that they would be called 
upon to meet it. This is not a proceeding on the part of the 
County of St. Louis to get clear of her subscription, nor does 
she wish to be released from it. She still adheres to her sub- 
scription, claims the benefit thereof, and contends before us, 
by her counsel, that her subscription was lawful, and she bound 
as ‘‘ nominated” in her bonds. The act of the general assembly, 
approved January 26, 1853, is as follows: ‘‘§ 1. The County 
Court of St. Louis county, in this state, is authorized to sub- 
scribe to the capital stock of the Ohio and Mississippi Railroad 
Company the sum of two hundred thousand dollars. § 2. Be- 
fore the subscription hereby authorized shall be made, the 
County Court of the county of St. Louis shall submit the ques- 
tion of making said subscription to the qualified voters of said 
county ; and if a majority of those voting shall be in favor of 
such subscription, the County Court shall at once proceed to 
make the same for the county. § 3. The County Court may 
issue the bonds of said county to pay the stock that may be 
subscribed ; and the said Ohio and Mississippi Railroad Com- 
pany shall receive said bonds in payment of the subscription of 
the county, upon such terms as said company and the county 
may agree upon; -and the said county may take such steps to 
protect the interests and credit of the county as it shall deem 
proper, and may appoint an agent to represent the county and 
vote for it and receive its dividends.” 

This act has no time specified when it is to take effect. Then, 
under the 2d section of article 3d of the act concerning laws, 
(R. C. 1845, p. 695, ) it takes effect at the end of ninety days 
after the passage thereof. It was in force then not sooner than 
April 26th, 1853. The petition avers that the County of St. 
Louis did, after the passage of the above act, and before the 
year 1855, subscribe for four thousand shares of fifty dollars 
each of the capital stock of the Ohio and Mississippi Railroad 
Company, and did issue its bonds therefor, amounting in the 
aggregate to the sum of $200,000, which were delivered to the 
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Ohio and Mississippi Railroad Company. The defendants deny 
tkat the County Court did ever submit the question of making 
said subscription to the qualified voters of said county under the 
act of 26th of January, 1853. ‘* They aver that that act did 
not take effect until ninety days after its passage, and that no 
vote ever was taken, in regard to the subscription by the coun- 
ty, after the law went into effect, nor was any election ever 
held under the law in relation thereto. They say it may be 
true that on the 14th day of February, 1853, said County Court 
did order an election to be held by the qualified voters of said 
county as to whether such subscription should be made; and it 
may be true that on the 7th day of March, 1853, a small por- 
tion of the qualified voters of said county did vote in favor of 
said subscription—a still smaller portion voting against it; and 
it may be true that the said County Court did, on the 16th of 
March, pretend to subscribe to the capital stock of said com- 
pany the sum of $200,000 ; but it is not true that any election 
was ever ordered at any other time in relation to said subscrip- 
tion, or that any election was ever held at any other time in 
relation thereto ; nor was any subscription made at any other 
time by said County of St. Louis to the stock of said compa- 
ny.” The act of January 26th, 1858, requires that before the 
subscription by the county to the railroad company shall be 
made, the County Court of the County of St. Louis shall sub- 
mit the question of making the subscription to the qualified 
voters of the county ; if a majority of those voting shall be in 
favor of such subscription, the County Court shall at once pro- 
ceed to make the same for the county. 

It has been contended by the counsel for the petitioners that 
the part of the act in relation to submitting the question to the 
voters of the county is merely directory, and that, if the sub- 
scription be made without a vote, it is sufficient, and a failure 
to observe a mere direction will not vitiate the act ; but if this 
be not so, then that part requiring a submission to the voters of 
the county is unconstitutional and void, and so, in that event, 
the subscription is a good one. We do not agree with the 
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counsel on this subject. The statute requiring the vote is not 
directory. It is a positive, explicit and plain mandate. It is 
not a direction. The voting on the question is an act positively 
and authoritatively required to be done before the subscription 
thereby authorized shall be made. Nor is the act referring the 
question to the vote of the county unconstitutional, Here is 
no delegation of legislative power, no conditional legislation 
even. The legislative will is expressed, and the act is in itself 
a complete embodiment of its will on the subject. Upon this 
subject we refer to what has already been said in regard to the 
act of 1849 requiring the vote of the city. It was illegal, in 
our opinion, for the County Court to subscribe stock under this 
act without taking the previous necessary step of submitting 
the question to the voters of the county, andthe act must be in 
force before such a step could lawfully be taken. As the court 
below dismissed the petition because neither the city nor county 
was a legal stockholder in its opinion, and as the judgment 
will have to be reversed in regard to the amount of damages 
assessed, we have thought it most advisable not to conclude the 
county upon the facts set forth oniy in the petition and answer. 
We are not unwilling to meet this or any other question legally 
presented, but as there may be important facts and matters 
connected with the subscription on the part of the county, which, 
if properly brought before us, might have weight in settling 
this question, we decline now deciding further. We say there 
may be such facts ; we know not whether there are such ; but if 
there be, we are willing to let the county have the benefit of more 
fully and particularly making out her case. We have expressed 
our views of the act of January 26, 1853, but as there are but 
two judges of this court sitting on the trial of this cause, and 
as one of them entertains very serious doubts as to the legal 
right of the defendants to raise the question in this case of the 
ownership of stock on the part of the county, we forbear saying 
any thing more on that part of the case. 

In regard to the assessment of damages, we think the court 
erred. The record shows that no evidence was offered or pro- 
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duced before the court in relation to the damages sustained by 
the defendants in virtue of this injunction. The statute de- 
clares (Sess. Acts, 1849, p. 85, § 12) that ‘‘ upon the disso- 
lution of an injunction, in whole or in part, damages shall be 
assessed by a jury, or, if neither party require a jury, by the 
court; but if money shall have been enjoined, the damages 
thereon shall not exceed ten per centum on the amount released 
by the dissolution, exclusive of legal interest and costs.”? This 
section of the act of 1849, ‘* concerning practice in courts of 
justice,” is a copy of the 13th section of the act of 1845, con- 
cerning injunctions. (R. C. 1845, p. 580.) The injunction 
to stop the procedings of a trustee to sell property, under a deed 
of trust to pay a debt, has not been considered such an injunc- 
tion upon money as to authorize the assessment of damages 
by the rule of per cent. laid down in the act alone. In the case 
of Kennedy’s Exec’r v. Hammond & Hall, (16 Mo. 341, ) this 
court held that the damages in such a case were not limited to 
ten per cent. on the debt, but might extend to the full amount 
of the debt, if the loss to the creditor by the injunction extended 
so far. The meaning of the words ‘if money shall have been 
enjoined” has been generally supposed to embrace injunctions 
upon the executions of judgments originating by debtor therein 
against his creditor, and not such as restrain other acts whereby 
money may in consequence thereof be deferred in payment by 
the interposition of third parties. Upon an execution against 
a debtor’s estate, the payment of which can be enforced out of 
all his property, and the justice of which has been settled by 
the law through the intervention of its officers and tribunals ; if 
there be an interference by injunction, and it turn out to be 
without proper cause, and is therefore removed, then damages 
not exceeding ten per cent. upon the amount released from the 
injunction may be a just penalty for improperly interfering, 
and a just recompense for the delay which such interference 
produced to the creditor. But such is not the case when a sale 
of trust property has been enjoined. Here the debt has been 
recognized by the parties only; the law has not adjudicated 











ST. LOUIS. 


City of St. Louis and County of St. Louis v. J. H. Alexander. 








upon it. Then, when such a sale is enjoined by a third party, 
and the court, after a hearing, dissolves the injunction, it be- 
comes proper to ascertain the damages, not by the rule of. per 
cent., but from the injury the creditor has sustained from the 
improper act of the party stepping in between the creditor and 
the debtor, and hindering and delaying the execution of the 
means provided to enforce payment. Suppose in this case that 
the trust property was not worth half the debt intended to be 
secured, would the delay in the sale of it, caused by injunction, 
authorize the court to give ten per cent. damages for the deten- 
tion and non-payment of the whole debt? What injury has the 
creditor sustained by enjoining the sale of property not worth 
one-tenth part of his debt? Again, suppose the injunction had 
caused the loss of the entire fund in trust, would ten per cent. 
on the debt be a proper amount of damages—the only amount 
which the law would recognize, although there be proof amply 
to show that the fund was in value equal to the debt? No. 
In all such cases the court, or jury, should determine the 
amount of injury by evidence before it, or them, as to the dam- 
ages sustained, the probable amount that would have been re- 
alized, the value of money at the time, and other circumstan- 
ces tending to show the damages sustained by the creditor in 
consequence of such injunction. It was therefore, in our opin- 
ion, error in the court below to assess, without proof, the sum 
of money in this case as damages to the defendant, and its 
judgment must be reversed, and the cause remanded. 


Scott, Judge. The objections, principally urged against 
the sufficiency of the petition, seem to be founded on the idea 
that this is a proceeding to re-open a stated account, and it is 
maintained that there is no cause set forth in the petition which 
entitles the plaintiffs to this kind of relief. It is conceived 
that this is not the design of this action. In a late case in the 
Supreme Court of the United States (Dodge v. Woolsey, 18 
How. 331), it is held that a stockholder in a corporation has 
a remedy in chancery against the directors to prevent them 
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from doing acts which would amount to a violation of the char- 
ter, or to prevent any misapplication of their capital or profits 
which might lessen the value of the shares, if the acts, intended 
to be done, amount to what is called in law a breach of trust 
or duty. From a careful examination of the facts stated in the 
petition, it would seem that its aim is to prevent an act on the 
part of the directors of the Ohio and Mississippi Railroad Com- 
pany, which would be a misapplication of its capital, amount- 
ing to a breach of duty or trust. The petition, in substance, 
alleges that four directors of the company, without authority, 
by reason that so small a number could not act on the subject, 
fraudulently combined to allow a demand against the company 
greatly exceeding its true amount, executed a bond for the sum 
thus ascertained, and gave a deed of trust, to secure its pay- 
ment, on all the real estate of the company then possessed, or 
that might thereafter be acquired, in the state of Illinois, on 
all engines, locomotives, tenders, &c. ; on all other property of 
whatsoever kind, which was then or might be owned by such 
company; on all tolls, income, revenues, issues and profits of 
the property thereby conveyed; and all privileges, franchises, 
easements, rights and interests whatsoever, then possessed, 
used or enjoyed, or which might thereafter be acquired or pos- 
sessed by the said company. The petition morever alleges that 
a member of the firm, to whom this debt was allowed, was one 
of the four directors by whom it was allowed, and that another 
one of the said four directors was the trustee named in the deed 
of trust given to secure the payment of the debt. It is admit- 
ted that four was the least number of directors that could act ; 
so the concurrence of one of the interested parties must have 
been had in order to render the acts valid. Now the petition 
prays that the sale under the deed of trust thus obtained shall 
be enjoined until the further order of the court; that the deed 
of trust and security be declared void, and that the defendants 
render an account, &c. It must be clear that if the law fur- 
nishes no redress for wrongs of this kind by the directors of 
companies, there is an end of all moneyed corporations. No 
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sane man would vest his money in them unless with a view to 
obtain their control. Ina matter of so great amount the law 
does not allow a man to judge for himself, or to vote himself a 
trusteeship, the management of which may be a fortune. Nor 
is the matter bettered by the subsequent ratification procured 
by means of calling in three other directors. The idea of a 
ratification must have grown out of complaints or surmises as to 
the fairness of the transaction. The three composing the last 
board, who had done the first act complained of, were commit- 
ted by what they had previously done. They made one-half of 
the last board, and it is not to be expected that they would have 
convicted themselves of having done wrong. The three new 
members could not control. Under such circumstances the 
ratification could have been only colorable. The first three 
directors should have retired and made room for those who were 
uncommitted. This, then, is no proceeding to re-open a stated 
account. It is founded on the idea that there has been no law- 
ful settlement of accounts between the parties. It is conceived 
that the facts stated in the petition, if established, would show 
such a misapplication of the property of the company as would 
amount to a breach of duty, and bring this case within the prin- 
ciple laid down by the Supreme Court of the United States in 
the suit to which reference has been made. 


Rytanp, Judge. In regard to the granting of the injunction 
in the first instance by the court below, my own individual 
opinion is, that the petition was not sufficient to warrant the 
injunction. 

It is not denied that the corporation had power, under its 
charter, to borrow money, and mortgage its franchises and 
effects to secure the repayment. The law may be considered 
as settled that a corporation may convey its property in trust 
to pay its debts, and, like an individual, may prefer one cred- 
itor to another. (2 Kent’s Com. 314, note.) 

The plaintiffs’ petition stated, in substance, that four direc- 
tors of the corporation made the deed in this case, affixing 
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thereto the corporate seal, to secure the note for $1,158,484 61 ; 
that neither said deed nor note was the act of the corporation ; 
that said four directors had no power to make them; that the 
by-law which allowed the four directors to constitute a quo- 
rum was contrary to the charter and void; that said note and 
deed were fraudulent ; that Henry D. Bacon, one of the firm 
of Page & Bacon, was a director of the corporation, and one 
of the four ; and that Joshua H. Alexander, the trustee, was 
another; that said four directors had combined to give said 
note and deed to defraud the stockholders, by giving said se- 
curities for so large an amount, when the plaintiffs state that 
they believe not more than $500,000 was due Page & Bacon, 
and they did not admit any thing was due. The petition also 
states that, after the making of said deed and note, another 
meeting of directors was held, and a resolution passed ratify- 
ing the same ; that at this meeting three of the four directors 
were present and acted; that said three procured said ratifica- 
tion, and that said last mentioned proceedings were also fraud- 
ulent ; that six directors were present at this meeting. 

It will be observed that the invalidity of the deed and note 
are asserted on two grounds: first, that they are void, as made 
with fraudulent intent; second, that they are void as made 
without lawful authority. The fraud charged in the petition 
against the four directors rests upon the allegation that part of 
the debt was unjust; for if we can consider the whole debt 
honestly due, though a question might be made as to the power 
of the four directors to make the deed and note, it is impossible 
to impute to them a fraudulent intent. The most that could 
be said would be that they had attempted to secure honest cred- 
itors their debt, and failed because they had no power to act. 
In regard to the defendant Bacon, if the debt claimed was per- 
fectly just, what moral delinquency could attach upon him for 
attempting to secure it? If the law forbade him to act as a 
director in allowing his own claim, that is quite a different 
question, but does not touch the subject of fraud. The impor- 
tant inquiry then is, whether this petition can be regarded as 
34—VOL, XXIII. 
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asserting by any proper sufficient allegation that the debt of 
Page & Bacon was not as represented by the deed and note. 
I am well satisfied that, upon the long and well-settied rules of 
pleading, it can not be so regarded. The allegation that the 
plaintiffs believe that not more than $500,000 of the debt 
claimed was due, and they did not admit any thing was due, is 
the whole basis of the fraud. When the corporate seal is affixed 
to an instrument, it is presumed to be the act of the corpora- 
tion. (Angel & Ames on Corp. 194.) The object, then, 
must be to impeach and overthrow the instrument by affirma- 
tive matter. The matter relied on here is the supposed fraud 
as to part of the debt claimed. If there was no debt at all, 
that would certainly constitute fraud. But there is no such 
allegation in the petition. If any material part of the debt 
claimed was pretended only, fraud might be predicated on that; 
but no such allegation as that is contained in the petition. 

If any thing is settled as matter of pleading, it is that when 
a part of a debt or consideration is denied, and fraud in con- 
sequence is charged, and relief is asked, as by cancelling or 
annulling instruments, the particular part thereof intended to 
be put in issue must be so specified by items as that the op- 
posite party may know what is objected to. (15 Wend. 83 ; 4 
Page, 495; 2 Johns. Ch. 210; 1 Bald. 418; Hop. 256; 2 
Edw. Ch. 23; 4 Cranch, 306; 7 Cranch, 147; 20 Johns. 
669 ; 23 Verm. 720; 4 Hals. 657, 795.) Story says, (Eq. 
Pl. 211,) where a bill seeks a general account upon a charge 
of fraud, it is not sufficient to make such a charge in general 
terms, but it should be pointed, and state particular acts of 
fraud. So in a bill to open a settled account, it is not suffi- 
cient to allege generally that it is erroneous, but the specific 
errors should be pointed out. Here it is said, not more than 
$500,000 are due; the rest of the claim was fraudulent. If 
such an allegation is to be taken for: any-thing, what does it 
apply to? How are the defendants to meet it? When the bal- 
ance of the accounts amounts to more than a million of dollars, 
we may suppose that the whole account amounted to many mil- 
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lions. False items entering into the account at any period, or 
anywhere, may bring out the fraudulent balance. Was a de- 
fendant ever required to go to trial on such an allegation? It 
can not be evaded that this allegation supports the whole charge 
of fraud contained in the petition. Is it susceptible of trial ? 
If so, how is the court to prevent the plaintiffs from litigating 
every item of the debt, although a part of it is not denied nor 
put in issue? In my opinion, this allegation is too general and 
loose to raise an issue on the debt mentioned in the deed and 
note, and that it must be treated as entirely insufficient. It is 
conceded that in a bill to open an account stated, this averment 
would be insufficient. It would only be insufficient in such case 
because it is no denial of the debt in a legal point of view. 
Then there is no denial in legal form of this debt. That the 
plaintiffs were not able to state that any specified portion of the 
debt was unjust, is only a good reason why they should not 
have made the general statement contained in their petition. If 
they needed information, the law was open to them, and ample 
means were afforded to get it. There being then no legal show- 
ing in the petition that the debt claimed by Page & Bacon was 
unjust, the general allegation of fraud falls to the ground, and 
leaves nothing but the question of power in the execution of 
the securities. 

After a careful examination of the whole subject, my opin- 
ion is, that the note and deed were made by competent author- 
ity. It appears by the petition, the board might consist of not 
less than seven nor more than seventeen directors. Four then 
might be, and I must suppose was, a majority of the board. 
There would be no question of their power to set the corpora- 
tion seal to these securities but for the fact that Bacon, the 
creditor, and Alexander, the intended trustee, were among 
them. These facts, it is contended, rendered the instruments 
void. The subject is not free from difficulty. Strong con- 
siderations exist to repel any view that may be taken of it. It 
is an approved maxim that no one shall act in a matter where 
he is interested, but, like other rules, it has been found incapa- 
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ble of universal use. In the management of corporations by a 
board of directors charged with the disposition of its stock, and 
the duty of providing for its funds, this maxim seems to have 
yielded in a great degree to the necessity of the case. It is 
known that in all stock corporations the directors are expected 
to be, and often must be, stockholders. This leads inevitably 
to complicated dealings and conflicting interests between the 
corporation, as such, and all the individual members who com- 
pose it. Itis impossible that the persons who constitute the 
directors of a corporation will not, in the course of its manage- 
ment, become interested, as a class, against the corporation it- 
self; and if such an interest will disqualify them to sit in the 
board, there must be an end of the corporation. I suppose 
there is not a,railroad company or corporation in the United 
States, in which it has not happened that the directors have 
been called to act in ordering theselves and others to pay instal- 
ments, or in granting extension of stock payments, or other- 
wise deciding dues and claims on their own votes. This results 
from the doctrine that the corporation may contract with one 
of its members or corporators ; and the right of a corporator or 
director to vote on a question in which he is interested, would 
seem to be inseparable from that doctrine. In the case at bar 
this corporation found no difficulty in contracting with the de- 
fendant Bacon, while sitting and voting as one of its directors, 
and in binding him and his firm to supply them with funds, so 
far as we know, for a series of years, to promote all their ob- 
jects ; but, when the amount of the loan is to be adjusted, it is 
supposed that he is disqualified to participate in ordering a se- 
curity for paying the debt. I can see no reason why a member 
of the board of directors might not sit in the board, and, with- 
out fraud, in conjunction with others, consent to an order for 
securing a debt actually due to him from the corporation. The 
bare fact is not evidence of any fraud in such director, partic- 
ularly when no averment is made, in an issuable form, that the 
debt was not fair and honest. It is believed that, when an un- 
fair and fraudulent security is taken in this way, the law af- 
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fords to any party injured thereby ample remedy ; but it will 
be necessary, in such case, to present to the court something 
more than a general guess that the debt is unjust and fraudu- 
lent. 

These views are not unsupported by the opinions of able 
jurists who have gone before us. In Hayward v. The Pilgrim 
Society, the case was this: The trustees of the Society were 
authorized by vote to appropriate its funds. They expended 
all the funds of the corporation, and yet a debt remained for 
the erection of a building they had contracted to put up, for 
which they were personally responsible. It was in this emer- 
gency that the trustees, all of whom were interested in reliev- 
ing themselves from loss, voted that their treasurer should give 
a note to one of their number, who paid the debt, and thus 
protect the voters. It was held that, by virtue of their author- 
ity to manage the finances of the concern, they had power to 
authorize the note, and that the note was valid. (Angel & 
Ames on Corp. 290; 21 Pick. 270.) Chitty says (Chitty on 
Cont. 276, note e) ‘a member of a corporation contracting 
with the corporation must be deemed, in respect of that con- 
tract, a stranger to the corporation.”” In Gordon v. Preston, 
(1 Watts, 886,) a mortgage was made by a quorum of the 
board, but at a meeting not regularly called. The mortgage 
was made to the president of the board, and the treasurer of 
the corporation, who was also a member of the board, and both 
the mortgagees were present as part of the quorum that ordered 
the execution of the security. It was held by Chief Justice 
Gibson that the instrument was not valid, because there was no 
regular meeting of the board; but it was also held that the fact 
that the mortgagees were members of the board, and participa- 
ted in the proceedings, could not affect their title. The Chief 
Justice said: ‘‘ That a corporator may sustain the relation of 
debtor or creditor in regard to the corporation, and in the lat- 
ter character receive a security, is a proposition which requires 
not the aid of argument.” 

In the Railroad Company et al. v. Claghorn et al., (1 Speers’ 
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Eq. R. 562,) the directors had endorsed notes of the corpora- 
tion, and voted a security to indemnify themselves against 
less. Chancellor Johnson said: ‘‘ There is, upon @ superficial 
view, Something very startling in this, if the facts be true, and 
they probably are as to some, perhaps all the endorsers; but 
the alarm will cease when we take into consideration the mo- 
tives and influence which operate upon men to lend their credit 
to assist corporations to pursue their enterprizes. The direc- 
tors of a corporation ought to be, and generally are, better in- 
formed as to its liabilities and resources than any one else ; and 
if they, having the means, refuse to aid them in their opera- 
tions by loan of money, no one else will do it. And there is 
nothing in law or equity which forbids a director of a corpora- 
tion from contracting with it. He stands in the same relation 
to the corporation as any other individual would, under the 
Same circumstances. If, by greater diligence and without 
fraud, he can fairly gain an advantage over other creditors, he 
is entitled to retain it.” It was ruled in this case that the di- 
rectors voting a security to themselves, was no evidence of 
fraud. In 1 Pick. 297, there is a case decided by C. J. Par- 
ker—The Proprietors of the Canal Bridge v. Gordon. There 
were three distinct corporations, the members of which consist- 
ed of the same individuals. It was held that the contracts they 
made with each other were valid. The ruling went upon the 
idea of ascertaining the effect of the contracts in the same way 
as if made by parties not involved in conflicting duties and in- 
terests. (Angel & Ames on Corporations, 205.) In Connell 
et al. v. Woodard et al., (5 How. Miss. 665,) a suit was 
brought and prosecuted to success by Hugh Connell, Arthur 
Daniel, William A. Chisholm, Daniel Woodard, William T. 
Mayes, trustees, against Daniel Woodard, William T. Mayes 
and J. 8. Watt. Of course the parties had power to contract 
in that way. In R. M. Charlton, 260, it was held by Davies, 
Judge, that the managers or directors of a corporation can not 
be considered as trustees, or prohibited as such from purchas- 
ing property or stock of the corporation. 
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I must consider, therefore, that the fact that a director’s tak- 
ing a security from the board of’ which he is a member is not 
fraudulent, not even a badge of fraud ; further, that he has power 
to act as a member of the board in such case. Were I to con- 
cede that the four directors had no power to act, (which I do not 
by any means, ) I entertain no doubt at all of the ratification in 
this case of the acts giving the note and deed. At the board 
which ratified the conveyance and note, Alexander was the only 
person present who is alleged to have been interested as a 
party to the deed. The ratification was in due form, and equal 
to a precedent authority. (See 2 Smed. & Mars, 193, 199; 12 
N. H. 205; 24 Pick. 13; 5 Hill, 137, 143; 1 Pet. C. C. R. 
64; 1 Johns. Cas. 110; 18 Barb. 500; 14 Georg. 124; 13 
id. 46; 12 Barb. 27.) Even where there is no express ratifi- 
cation in terms, one will be presumed, in many cases, from 
mere acquiescence. (1 Watts, 385.) I am unable to per- 
ceive the force of the suggestion, that, if an act is done by an 
insufficient number of directors, such directors ought to be ex- 
cluded from joining in the ratification of the first proceeding. 
The petition shows upon its face the ratification, and alleges 
nothing against its force, as I have already shown. The peti- 
tion, in my opinion, does not show a case in which the writ of 
injunction ought ever to have issued. There is nothing, so far 
as I can perceive, either in law or morals, prohibiting a credi- 
tor from using any fair means to secure his debt. Here, there 
is a security anda note, which has the sanction of at least five 
directors, against whom nothing by way of interest can be al- 
leged, and this number forms a quorum to do such acts. Can 
it be said to be a perversion of the trust to secure to the credi- 
tors the amount of advances made by them, though they be 
corporators or stockholders? I think not. 
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MILBURN AND OTHERS, Respondents, v. Hort1z, Appellant. 


1. The confirming force of the act of Congress of June 13, 1812, extends to 
common field lots, out-lots, &c., as well without as within the survey of 
the outboundary line of the town of St, Louis, the plat of which survey is 
commonly known as “ Map X.” 


Appeal from St. Louis Land Court. 


This was an action of ejectment, brought by William Mil- 
burn and others, as commissioners appointed by the St. Louis 
County Court under authority of an act of the general assem- 
bly of March 8, 1851, to recover possession of part of the 16th 
section in St. Louis township. On the trial below, plaintiffs 
adduced the following evidences of title : 

1. Act of Congress of March, 6, 1820, entitled ‘* An act to 
authorize the people of Missouri territory to form a constitution 
. and state government,” giving to the state, on certain condi- 
tions, the 16th section of each township. 

2. An ordinance of July 19, 1820, declaring the assent of 
the people of the state of Missouri to the foregoing act of 
Congress. 

3. The act of the general assembly of Missouri of March 3, 
1851, ‘‘ to authorize the sale of fractional section 16, township 
45 north, range 7 east.” 

4. The order of St. Louis County Court appointing plaintiffs 
commissioners to take possession, &c. 

5. A certified copy of the plat of survey of township 45 
north, range 7 east. It was proven that defendant was in pos- 
session of a portion of section 16. 

6. Plaintiffs offered in evidence a certified copy of the plat 
of survey approved 1840, purporting to be a survey of the out- 
boundary line of the town of St. Louis, made by authority of 
the act of Congress of June 13th, 1812, which plat is common- 
ly known as ‘“‘ Map X.” Defendant objected to the introduc- 
tion of this plat as irrelevant and incomplete. The objection 
was overruled. 
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Defendant, to maintain the issue on his part, offered parol 
and documentary evidence to prove that the land described in 
the petition, and of which the defendant had possession, was 
part of a common field lot, containing one arpent in front by 
forty in depth, in the Grand Prairie common field belonging to 
the town of St. Louis ; that said common field lot was one of 
a series of lots lying adjacent to each other in the same gene- 
ral range in the Grand Prairie, and in the vicinity of the town 
or village of St. Louis ; that said lots were possessed and cul- 
tivated by the inhabitants of said town or village in a common 
field prior to the 20th of December, 1803 ; that said common 
field lot of one by forty arpens was possessed and cultivated 
by Francis Bequette, an inhabitant of said town, prior to said 
20th of December ; that he and his representatives claimed the 
said common field as owners; that said Francis Bequette died, 
and that defendant is in possession of the part of the said com- 
mon field lot sought to be recovered in this suit under title de- 
rived from the legal representatives of said Bequette, (of whom 
defendant is one, ) and that defendant holds possession thereof 
under said title. The court, on the objection of plaintiffs, ex- 
cluded this evidence on the ground that said common field lot 
and common field were outside of the survey of the outboun- 
dary line of the town of St. Louis, given in evidence. Defen- 
dant admitted that said common field is outside of said out- 
boundary line. 

Defendant also offered to prove that said survey of the said 
. outboundary line was incorrect in material particulars, and 
that the outboundary line, directed to be run by the act of 
Congress of June 13th, 1812, never has been surveyed or run 
as directed by said act. This evidence was, on the objection of 
plaintiffs, excluded. A verdict was rendered for plaintiffs. 

S. Reber, P. C. Morehead, C. C. McClure, for appel- 
lants, cited Page v. Schiebel, 11 Mo. 167; Page v. Harrison, 
16 Mo. 182; Eberle v. The Schools, 11 Mo. 247; Trotter v. 
The Schools, 9 Mo. 69; Gurno v. Janis, 6 Mo. 330; Soulard 
v. Clark, 19 Mo. 570; City of Carondelet v. McPherson, 20 
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Mo. 192; Strother v. Lucas, 12 Peters, 410; Chouteau v. 
Eckhart, 2 How. 344 ; Guitard v. Stoddard, 16 How. 494. 
R. M. Field, with whom were W. L. Williams and B. 
Bates, insisted that the outboundary line, established by the 
surveyor general pursuant to the first section of the act of 13th 
June, 1812, is conclusive upon all parties claiming a confirma- 
tion by force of that section ; and that no person, claiming title 
under that section alone, can be permitted to locate any of the 
enumerated subjects of confirmation beyond that outboundary 
line. In regard to confirmations of single tracts to claimants, 
the doctrine of the Supreme Court of the United States has 
settled conclusively the effect of an official survey upon the 
rights of a party claiming under such confirmation. In the 
case of Cochran v. West, (17 How. 403,) it was declared that 
the party confirmed must take such location as was made by 
the executive department having charge of the surveys ; and it 
was said in that case to have been always the policy of the 
United States to give defined limits, by survey, to all public 
grants of lands. This case really went no further than the 
previous cases of LeBois v. Bramell, (4 How. 449,) and Me- 
nard v. Massey, (8 How. 293.) The same doctrine has been 
laid down by the same court in the recent case of Kissell v. 
Public Schools, in which case it is declared with clearness and 
distinctness that the ascertainment of the true location of a 
vague and indefinite grant of land by act of Congress falls 
within the province of the executive department alone, and that 
the judiciary department, whether state or national, has noth- 
ing to do with the matter. The decisions of the Supreme Court 
of the United States, in regard to the subject under considera- 
tion, are conceived to go to this extent, that the boundaries of 
a tract of land, of vague or uncertain limits, granted or confirm- 
ed by the United States, are, according to long established pub- 
lic policy, to be surveyed so as to show the line of separation 
between what is granted or confirmed and what is still retained 
as public domain ; and that the execution of this duty is in its 
nature purely executive, with which the judiciary department, 
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state or national, has no concern whatever. The courts of Mis- 
souri have nothing to do but to apply these plain principles ; 
and surely there is no doubt or difficulty in their application to 
the case at bar. The United States, by act of Congress of 13th 
June, 1812, confirmed to the inhabitants of the town of St. 
Louis their town lots, out-lots, common field lots and com- 
mons, according to possession, inhabitation or cultivation prior 
to the 20th December, 1803, and ordered the same to be sur- 
veyed by the public executive officer by one outboundary line, 
run in such manner as to include all the subjects of confirma- 
tion in one mass, just as they were confirmed. The Supreme 
Court of the United States, in Mackay v. Dillon, (4 Howard, 
446,) speaking of this survey, says: ‘‘ The object of this pro- 
ceeding, on the part of the government, was to sever the con- 
firmed claims, in a mass, from the remaining lands of the 
United States and others outside of the boundary, and nothing 
more.” Now, it is perfectly plain that if the outboundary line, 
when run, did not answer the purpose just mentioned, it an- 
swered no purpose whatever, and it was labor thrown away to 
run it at all. Practically, the court is asked by the appellant 
to obliterate the outboundary line from the books of the land 
office. If Congress, by the act of 1812, had granted the site 
of the town of St. Louis to some one person, and had directed it 
to be surveyed by its officer, the case would then have fallen at 
all points within the decision of Cochran v. West. Where is the 
logician that can distinguish the case just assumed and the one 
at bar? An indefinite number of inhabitants claim parts of 
one large tract of land having vague and undetermined boun- 
daries. The government grants the whole according to the 
several claims, and directs at the same time that the whole shall 
be surveyed in one mass, so as to include all the parts. What 
kind of a survey is that which includes the whole and does not 
include its parts? A case could scarcely be imagined where 
the necessity of a public, authoritative survey would be more 
essential than in the case of these confirmations by the first sec- 
tion of the act of 1812. The town and all its parts are con- 
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firmed according to actual inhabitation, cultivation and posses- 
sion. Nothing could be more vague and indefinite. As part 
of this grant, it is provided that the public officer shall survey 
and mark its outboundary. If the survey, when made, does 
not mark the limits of the grant, how are they to be ascertain- 
ed? If the surveyor general of the United States, under the 
authority of Congress, can not run this outboundary, who else 
can do it? Ingenious counsel have argued that the object of 
the survey, provided by the first section of the act of 1812, was 
to limit the reservation for the public schools made in the sec- 
ond section of the act. But surely this can not be so. The 
second section may be stricken out of the act, and the end to be 
answered by the survey still remains, just as it was stated by 
the Supreme Court in Mackay v. Dillon. The appellant says 
that Congress gave him a common field lot in 1812, and he 
thinks it hard that a surveyor should take it away by running a 
line in 1840. This is a common argument. The counsel made 
use of it in the case of Cochran v. West. They said Brazeau 
had a title to the sixteen arpens north of the ditch in 1811, by 
the judgment of the commissioners, and no surveyor could 
annul this title by running lines south of the ditch in 1850. 
The answer of the Supreme Court was that the true location of 
his land under his grant depended on the lines to be run by the 
surveyor. In the present case, it is not necessary to deny 
that the appellant was proprietor of a common field lot belong- 
ing to St. Louis that was confirmed by the act of 1812. Let 
him look for his land within the lines established by the gov- 
ernment. 


Scott, Judge, delivered the opinion of the court. 


The question presented by the record for our determination 
does not, in our opinion, involve the necessity of an examina- 
tion of the correctness of the survey of the outboundary of St. 
Louis, made by the officers of the general government. We 
will therefore proceed at once to an examination of the point on 
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which the cause turned below, viz., that a common field lot of 
the villege of St. Louis, lying beyond the outboundary above 
referred to, was not con‘irmed by the act of the 13th June, 
1812. 

In all the litigation which has grown out of that act—and it 
is believed that it has given rise to more than any law, state or 
federal, which has been in force here—an instance is not recol- 
lected in which it was maintained that a survey of the outboun- 
dary of the village of St. Louis was a muniment of the title of 
a private claimant to a lot confirmed by the act ef 1812. In- 
habitation, cultivation or possession prior to the 20th of De- 
cember, 1803, by an inhabitant of the village, was all that has 
been supposed was necessary to be proved in order to maintain 
or defend an ejectment for a common field lot claimed under 
the act of 1812. That act, in its terms, requires no such thing. 
The confirmation of the claims of individuals is made directly 
and absolutely, without any reference to an outboundary. The 
language of the act is, that the rights, titles and claims to town 
or village lots, common field lots, &c., shall be and the same 
are hereby confirmed to the inhabitants of the respective towns 
or villages. Afterwards, it is made the duty of the principal 
deputy surveyor to survey the outboundary lines of the several 
towns or villages, so as to include the out-lots, common field 
lots and commons thereto respectively belonging. Now, if a 
common field lot belonging to one of the enumerated villages 
is confrmed by the act, can the failure of the deputy surveyor 
to include it in his survey take away the claimant’s right to it ? 
The fact that no survey of the outboundary was made until 
twenty-eight years after the passage of the act, ought to be 
deemed conclusive on this question. It has always been sup- 
posed that the idea of an outboundary was suggested by the re- 
servation made by the act for the use of schools, which being 
limited to one-twentieth of the area within the boundary, it was 
necessary in order to ascertain which were the lands reserved 
for schools. Had there been no reservation for schools, no 
outboundary would have been thought of, nor would any have 
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been required. Such has been the practical construction of the 
act of 1812, and it would now be unsafe to depart from it, as 
many titles may repose on the belief of its correctness. Had 
the idea possessed the mind of Congress that a lot must have 
been within an outboundary in order to have been confirmed, 
what would have been more natural than first to have required 
the survey of such a boundary, and then to have declared that 
all out-lots, common field Jots, and commons, within the same, 
should be confirmed to the inhabitants of the respective villa- 
ges and towns? Instead of this, they confirm the inhabitants 
in their rights, and then require the outboundary to be survey- 
ed, so as to include them. How unwise it would have been to 
have given the inhabitants lots, and then to have conferred on 
the principal deputy surveyor an absolute power to take them 
away by his survey at any time thereafter, even after the lapse 
of twenty-eight years. Believing that the idea of an outboun- 
dary had its rise in the reservation for the use of schools, there 
is nothing, in our opinion, which would warrant us in making 
it interfere with the claims of private individuals. Had a cor- 
rect outboundary of the village been surveyed immediately af- 
ter the passage of the act, there would have been but little 
hardship in holding claimants to it; but to require it now, for 
the first time, more than forty years after the passage of the 
act, as a muniment of title, might disturb many titles and pro- 
duce a wide field for litigation. 

In the case of Kissell v. The Public Schools, (18 Howard, 
218,) the Supreme Court of the United States says: ‘It is 
proper to remark that we are here dealing with the survey 
marked ‘ X’ (which is the survey in question) and ascertain- 
ing its effect as regards the lands granted and allotted for 
school purposes, and are not to be understood as having ex- 
pressed any opinion on the effect of this outboundary survey 
on titles situated beyond it and claimed to have been confirmed 
by the act of 1812, or which were subject to be identified by 
the recorder of land titles under the act of 1824.” .Adopt- 
ing the opinion which is here only intimated, we, on the 
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other hand, in giving our judgment in relation to the question 
involved in this controversy, do not wish to be understood as 
expressing any opinion in relation to the question, how far the 
disregard of the survey, in determining the rights of individuals 
under the act of 1812, will affect the public schools? In saying 
that individuals are not confined within the limits of the out- 
boundary, we do not wish to be understood as expressing the 
opinion that the schools are also at liberty to depart from those 
limits, and claim a new survey of the outboundary. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 


TAYON AND OTHERS, Respondents, v. HarpMaNn & Paag, Ap- 
pellants. 


1. The confirming force of the act of Congress of June 13th, 1812, extends 
to common field lots, &c., as well outside of as within the survey of the 
outboundary line of the town of St. Louis, the plat of which survey is 
commonly known as “ Map X.”? 

2. Where several persons unite in petition for a commission to perpetuate 
testimony, a verification of such petition by the affidavit of one of such 
petitioners is sufficient. 


Appeal from St. Louis Circuit Court. 


W. L. Williams, J. R. Shepley, for appellants. 
S. Reber, for respondents. 


Ry.anp, Judge, delivered the opinion of the court. 


This is a suit in the nature of an action of ejectment. There 
was a trial by a jury and the court gave the following instruc- 
tions in behalf of the plaintiff: ‘1. If the lot described in the 
plaintiffs’ petition was one of a series of lots lying adjacent to 
each other in the same general range in the Grand Prairie of 
St. Louis, and in the vicinity of the village or town of St. 
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Louis, and said lots were occupied and cultivated by the inhab- 
itants of said village in a common field prior to the 20th De- 
cember, 1803, then said lot is a common field lot within the 
meaning of the act of June 18th, 1812. 2. If the jury find 
from the evidence that Frangois Bequette, prior to the 20th 
December, 1803, was an inhabitant of the town of St. Louis, 
and before that day possessed or cultivated a common field lot, 
of one arpent in front by forty in depth, in the Grand Prairie, 
and that he and his representatives claimed the sam: as own- 
ers, then the said lot was confirmed by the act of June 13th, 
1812. 38. If the jury believe from the evidence that the lot 
sued for was a common field lot, within a common field belong- 
ing to the town of St. Louis, and cultivated by the inhabitants 
of said town prior to the 20th December, 1803, then the sur- 
vey of the outboundary line of said town, given in evidence, 
does not bar or preclude the plaintiff from a recovery in this 
action. 4. A confirmation by the act of 13th June, 1812, 
gives a better title than one derived from a New Madrid loca- 
tion.” 

The court also gave the following for the defendants: ‘* 5. 
If the jury find from the evidence that the land sued for was 
not cultivated and claimed as his own land by Francois Be- 
quette prior to the 20th of |»ecember, 18 3, they will find for 
defendants ; and, in determining the question of cultivation 
and claim, the identical land cultivated and claimed must be 
proved by plaintiffs. 6. In determining the true location of 
the land sued for, the jury are not to take into consideration the 
surveys made and approved by the United States for c nfirmed 
claims, except so far as said surveys agree with the parol proof 
of location introduced in this cause. This case depends upon 
parol proof entirely ; must rest upon such proof as introduced, 
unaided by any survey of confirmed lands, unless such survey 
agrees precisely with the parol proof. 7. If the jury find from 
the evidence that the plaintiffs claim title under Francois Be- 
quette, and it appears by proof that Francois Bequette died 
without having cultivated the land in dispute, they will find for 
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the defendants. 8. Unless the jury can determine from the 
quantity of the land sued for, to which plaintiffs are entitled by 
inheritance and purchase, they will find for defendants. It is 
the duty of the plaintiff to make out the whole case by proof 
before the jury.” 

The court refused to give the following, asked by defen- 
dants: ‘‘1. There having been no concession or grant or per- _ 
mission of any kind to cultivate the land in dispute produced 
by plaintiffs from the Spanish and French authorities, and it 
appearing by proof that there was no cultivation of, or claim 
asserted to, said land from about the year 1796 or 1797 up to 
the 13th June, 1812, and no claim or possession of said land 
by the plaintiffs, their ancestors, or any one claiming to own the 
same in common with them, prior to about the year 1845 or 
1847, the plaintiffs are not entitled to recover in this suit. 2. 
The land in dispute having been proved to be outside of and 
beyond the outboundary made under and by virtue of the first 
section of the act of June, 1812, and approved 8th December, 
1840, introduced in evidence by defendant, the plaintiffs, under 
the case as made out, are not entitled to recover. 3. If the 
jury believe from the evidence that the land in dispute lies be- 
yond and outside of the outboundary survey made under and by 
virtue of the first section of the act of the 13th day of June, 
1812, and approved on the 8th December, 1840, introduced in 
evidence by defendants, the plaintiffs are not entitled to recover 
in this action upon the proof before them.” 

There was a verdict and judgment for the plaintiffs, and an 
appeal by defendants to this court. 

On the trial, the plaintiffs offered the perpetuated testimony 
of Antoine Smith, which was objected to by defendants but ad- 
mitted by the court. This perpetuated testimony, and the re- 
strictions refused by the court, and given also by the court, 
form the only grounds relied on by the appellants for a rever- 
sal of this judgment. The plaintiffs claim under the act of 
June 13, 1812, a common field lot, without any documentary 
title or of claim outside of the outboundary survey of the town 
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of St. Louis. The plaintiffs’ claim rested on the occupation, 
possession and cultivation of the lot prior to December 20th, 
1808, by Francois Bequette, who claimed the lot as his prop- 
erty ; it was a lot in a common field belonging to the ancient 
town of St. Louis and situated in the Grand Prairie, near the 
town. The plaintiffs derive title from Bequette either as heirs 
or purchasers of heirs. The defendant, Hardman, was tenant 
of Page, who claimed under the New Madrid location, of Martin 
Coontz, No. 145, survey No. 2499. Patent certificate issued 
by Recorder Bates, November 17, 1822. It was admitted at 
the trial that Page holds all the title conferred by Coontz’s 
location. 

There are but two questions of importance for our deter- 
mination. The outboundary question is one, and the perpe- 
tuated testimony offered here gives rise to the other. I will 
give my views on the outboundary first. The point made by 
the appellant is, that the land in controversy, not being includ- 
ed in the survey of the outboundary of the town of St. Louis, 
can not now be shown to be a common field lot confirmed by the 
first section of the act of 13th June, 1812. The question has 
already been considered in the case of Hortiz v. Milburn et al., 
in which the opinion is filed at this term. It is in that case laid 
down that the survey of the outboundary line is not a muni- 
ment of title to a lot confirmed by the act, and that the first 
section confirms the titles to the lots inhabited, cultivated or 
possessed as required by the act, without waiting for the sur- 
vey of anoutboundary. It may now be observed, in support of 
this view, that the cases that have been decided in this court 
from the earliest day to the present time, have taken the con- 
firmation of a lot possessed prior to 1803 to be complete by the 
act of 1812, without any regard to the question whether an 
outboundary had been run or not. In no such case does it ap- 
pear ever to have occurred to the counsel or the court to in- 
quire whether the property was included in a survey of the out- 
boundary of the town; nor could the fact have affected the 
title. The survey of the outboundary was not the survey of 
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the lots confirmed, no was an individual, as the owner of a lot, 
interested in the question where the line should run. If his 
lot was confirmed by the act, the confirmation was not annulled 
by the outboundary being so run as to exclude his lot. If the 
owner of a tract of land, granted as an’ordinary farm in the 
vicinity of the town, should find his farm included in the out- 
boundary, when it was neither a common field lot nor an out- 
lot, he could not. claim that his title, although not originally 
confirmed in June, 1812, became confirmed by the fact that it 
was included in the outboundary surveyed many years after- 
wards. The outboundary has no effect upon the question of 
confirmation as a question to be determined by the courts upon 
proof of cultivation or possession of a lot prior to December, 
1803. The operation of the first section of the act is to give a 
present confirmation where it applies, as has been held over 
and over in this court ; and that confirmation is complete with- 
out the survey of the outboundary. This point must be there- 
fore determined against the defendants. 

In regard to the perpetuated testimony, the objections of de- 
fendants are not, in the opinion of this court, well taken. By 
the second section of the ‘* Act to amend an act concerning 
perpetuating testimony,” passed in March, 1851, the petition is 
not required now to be under the affidavits of all the petition- 
ers; the affidavit of any one or more of them is sufficient. The 
act of 1846 required the affidavit of the applicant, the law sup- 
posing but one person to petition in order to perpetuate testi- 
mony. But the amending act does not require the affidavit of 
all the petitioners—any one or more may make affidavit thereto, 
and that will be sufficient. The service of the notice on Mr. 
Page we think good. The objections, therefore, are considered 
without weight. 

The instruction first refused on the defendants’ behalf was 
properly refused. No doubt but what there were at that day 
persons who abandoned the lands claimed by them, and origi- 
nally occupied by them. Persons often moved from one part 
to another with the intention of a permanent change of resi- 
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dence, abandoning the fields cultivated heretofore and seeking 
new ones. Our notions of the present day differ widely from 
the practices and habits of the old French and Spanish people 
occupying the early villages and setlements of this country. 
Land was plenty—population scarce,—you had but to ask for, 
and leave was given, to occupy, possess and cultivate. To 
change residence from one part to another was frequent and 
usual among the people engaged in trapping and hunting— 
abandonment consists of act and intention, — leaving the old 
place with the ixtention of finding and making a new one, and 
without any design to return and occupy the old again. The 
court would no doubt have given such an instruction, if asked 
for, plainly indicating its views on this subject of abandonment ; 
but the instruction refused was not of this character. The 
other instructions relate to the question of authority, and were, 
according to the views of this court on that subject, properly 
refused. 

Upon the whole record, the judgment below must be affirmed, 
the question of outboundary and perpetuated testimony being 
the only questions of any importance saved for the opinion of 
this court. The other judges concurring, the judgment below 
must be affirmed. 


Cozens e¢ a/., Respondents, v. BarReTT, Appellant. 


1. It is erroneous, in a suit for work and labor done by plaintiffs as survey- 
ors, to permit a book-keeper of plaintiffs to testify that the services sued 
for were charged on plaintiffs’ books to defendant. 


Appeal from St. Louis Law Commissioner’s Court. 


A. Buckner, for appellant. 
Hart & Jecko, for respondents. 
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Ry.anD, Judge, delivered the opinion of the court. 


The only question of importance in this case involves the 
propriety of the action of the court below in regard to certain 
portions of testimony offered to the jury when the case was on 
trial below. The plaintiffs sued the defendant for work and 
labor performed for him as surveyor. A witness for plaintiffs 
was asked the following questions: ‘* When the men went out 
(that is, the plaintiffs’ men) where did they profess to start 
for? Ans. They started to defendant’s place. When they 
returned, did they return with any papers, notes or sketches ? 
Ans. They returned with sketches of surveys and field notes of 
defendant’s property. The plats of the survey were made from 
these sketches and plats by myself, as clerk for plaintiffs. De- 
fendant was in plaintiffs’ office occasionally looking at the 
sketches. The number of hands that went out in the morning 
came back in evening, and Mr. Cozens paid for the furniture 
car in which the men went out and returned.” The defendant 
objected to the asking and the answering of these questions. 
His objections were overruled by the court, and the defendant 
excepted. 

Now we see nothing objectionable in this testimony. The 
witness speaks of facts, and these facts may be very properly 
the foundation of presumptions on which the jury might pro- 
perly conclude that the work was done for defendant, and that 
he was instrumental in having it done, and liable for it. 

The plaintiffs took the deposition of a witness, John A. Dol- 
man, but did not use it. The defendant read this deposition of 
Dolman, without any objection on the part of the plaintiffs. 
Dolman said: ‘‘I employed Cozens & O’Flaherty to make a 
' survey of a piece of land belonging to the defendant, which 
survey was made according to my directions, and the expenses 
of said survey were charged to me, and in my account with 
Cozens & O’Flaherty I gave them credit on my books. The 
amount which I gave Cozens & O’Flaherty credit for is fifty- 
one dollars and fifty cents.” After the defendant closed his 
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testimony, the plaintiffs recalled a witness, who testified that he 
was the book-keeeper of plaintiffs, as also the book-keeper of 
John A. Dolman (the witness for defendant); that the books 
of Dolman did not show any credit given to plaintiffs for sur- 
veys done on defendant’s property in his (Dolman’s) account 
against them ; that the services sued for in this suit were charg- 
ed on plaintiffs’ books to the defendant.”? The defendant ob- 
jected to this testimony ; it was admitted, and he excepted, and 
brings the case here by appeal. The testimony of Dolman, 
about the contents of his books, was admitted without any ob- 
jection ; and, although this testimony was illegal, and, if ob- 
jected to, might have been rejected, yet, having been admitted, 
we are not prepared to say that it was not properly met by evi- 
dence from a witness who stated that the books of Dolman did 
not show a credit given to plaintiffs in his account for these 
services. Had the witness, who was called to contradict Dol- 
man, gone no further in his testimony—had he stopped at this 
simple contradiction, we would not have reversed the judgment 
below. The defendant opened the way for such testimony by 
his own improper evidence, and we should have left him to 
reap the fruits of such a step. But the witness did not stop at 
the contradiction of Dolman, but he also states what the books 
of the plaintiffs show in regard to these services. He says 
‘< that the services sued for in this suit were charged on plain- 
tiffs’ books to the defendant.” This part of his testimony 
was clearly improper. The plaintiffs had no right to prove 
by their witness what was on their books. This testimony had 
a direct tendency to mislead the jury; it should have been re- 
jected by the court. For this error the judgment below must 
be reversed, and the cause remanded ; the other judges con- 
curring. 
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Szconp, Appellant, v. GARLAND, Respondent. 


1. Whitesides v. Cannon, ante, p. 457, affirmed. 
2. The St. Louis Land Court has jurisdiction of a suit to subject a wife’s sep- 
arate estate to the payment of her debts. 


Appeal from St. Louis Land Court. 


ZT. 7. Gantt, for appellant, cited Bell on the Law of Pro- 
perty, 518, 519; Norton v. Tourville, 2 P. Will. 144; Hulme 
v. Tenant, 1 Bro. Ch. R. 14; 17 Johns. 581; 5 J. J. Marsh, 
230 ; 3 Vesey, 193 ; 2 Atkins, 69; 3 Mylne & Keene, 220; 
15 Ves. 599; 4 Russell, 112; 2 Roper on Husband and Wife, 
246; Clancy on Rights, 346; 2 Story’s Eq. 1400; 10 Mo. 
757 ; 18 Cond. Eng. Ch. R. 46; 22 Wend. 528; 3 Maddox, 
200. 

Whittelsey and Wickham, for respondent, cited Sess. Acts, 
1853, p. 90 ; McCune v. Hull, 20 Mo. 596; M. E. Church v. 
Jacques, 3 John. Ch. R. 77, 113 ; 1 White & Tudor Lea. Cases 
in Eq. 405; 17 Johns. R. 548, 577, 582; 2 Sand. Ch. R. 
288 ; Coates v. Robinson, 10 Mo. 757; 1 Rawle, 237; 
Thomas v. Folevell, 2 Whart. 11, 16; 8 Whart. 315; Young 
v. Ball, 9 Watts, 137 ; Doty v. Michell, 9 S. & M. 435, 447 ; 
Montgomery v. Agricultural Bank, 10 Smed. & Mar. 555, 576 ; 
Morgan v. Elam, 9 Yerg. 375, 391, 398; Sutton v. Baldwin 
et al., 8 Humph. 209. 


LEONARD, Judge. The question involved in this case we 
have settled at the present term in Whitesides vy. Cannon and 
wife (ante, p. 457). 

In reference to the question of jurisdiction, the remedy sought 
is against the wife’s real estate to subject it to the payment of 
the debt, and the case therefore is properly cognizable in the 
Land Court. The judgment is reversed, with the concurrence 
of Judge Ryland, and the cause remanded for further pro- 
ceedings. 
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Rogers, Appellant, v. Woopy, Respondent. 


1. The Revised Code of 1835 required, in order to constitute a valid relin- 
quishment of dower, an examination of the wife apart from her husband ; 
also that the certificate of such relinquishment should state the fact of such 
an examination. 


Appeal from St. Louis Land Court. 


R. S. Voorhis, for appellant. 
ZT’. T'. Gantt, for respondent. 


Rynanp, Judge, delivered the opinion of the court. 


This was a petition for an assignment of dower. The defen- 
dant’s answer states that the petitioner, and her husband in his 
lifetime, Joseph Rogers, by deed duly acknowledged and cer- 
tified, sold and conveyed the land to the defendant. On the 
trial, the burden of proof being on the defendant, he offered 
the deed in evidence. The plaintiff objected to the deed on the 
ground that the certificate of the wife’s relinquishment of dower 
did not show a privy examination of the wife, and therefore was 
no bar to her dower. The court overruled the objection, and 
allowed the deed in evidence to establish, we must presume, 
what it was adduced to prove, and therefore the plaintiff took a 
non-suit. She afterwards moved to set this non-suit aside; the 
motion being overruled, she excepted, and brings the case here 
by appeal. The certificate omits the important words, ‘‘ on an 
examination apart from her husband.” 

By the act concerning conveyances, in force at the time this 
deed was made, (R. C. 1835, p. 122,) a married woman might 
relinquish her dower in any real estate of her husband by any 
conveyance thereof, executed by herself and her husband, and 
acknowledged and certified in the manner pointed out by the 
statute. The relinquishment must be taken before some court 
or officer authorized by the act to take proof or acknowledg- 
ment of instruments in writing conveying real estate or affect- 
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ing the same. No such relinquishment shall be taken unless 
such married woman shall (among several other acts not ne- 
cessary here to be enumerated) ‘‘ acknowledge, on an ex- 
amination apart from :her husband, that she executed the 
same,’ &c. ‘‘ The certificate of such relinquishment shal/ set 
forth [among other things] that she was made acquainted with 
the contents of such conveyance, and acknowledged, on an ex- 
amination apart from her husband, that she executed,’’ Xe. 
By the law then in force, there must be an examination apart 
from her husband, and the officer’s certificate of acknowledg- 
ment must set forth the fact that there was such examination 
apart from her husband; otherwise no such married woman is 
by such a deed barred of her dower. These are positive sta- 
tutory regulations. This is the manner and mode pointed out 
by law in which married women can relinquish dower to land 
sold by their husbands, and unless such relinquishments be 
made and taken and certified substantially as required, they 
avail nothing. Now it can not be that the law means by an 
examination apart from her husband that such examination of 
her individually in his presence is a compliance of this requi- 
sition ; that first an acknowledgment of one, and then an ex- 
amination and acknowledgment of the other, in each other’s 
presence and hearing, though taken not together all at once, 
but each separately, is what was meant by this statute. Such 
has never been considered the meaning of this act by the pro- 
fession in this state. When an examination apart from the 
husband is required, it does not mean an examination in his 
presence. It must be taken out of his hearing, and out of his 
sight. It must be taken apart from him, in a state of separa- 
tion as to place. 

Let us now see if this matter is material—that is, if its 
omission is fatal. Chancellor Kent says, the usual way of 
barring dower in this country by the voluntary act of the wife, 
is not by fine, as in England, but by her joining with her hus- 
band in a deed of conveyance of the land, containing apt words 
of grant or release on her part, and acknowledging the same 
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privately, apart from her husband, in the mode prescribed by 
the statute laws of the several states. (4 Kent Com. 59.) 
In North Carolina, the second section of the act of 1751 says, 
that conveyances sealed by husband and wife, and by them 
personally acknowledged in the court of the county—the wife 
being privily examined before some member of the court ap- 
pointed for that purpose, &c.—shall be good and valid. When 
the wife could not reach the court by sickness, age, or by resi- 
dence abroad, the same statute allowed a commission to two or 
more justices to take her acknowledgment. It is admitted in 
that state, that, without a private examination of a feme co- 
vert, had in one of the modes pointed out by the statute, her 
deed conveys no estate in the land. (See Jones v. Lewis, 8 
Iredell, 73, also Burgess et al. v. Wilson, 2 Devereux, 306.) 
The private examination of the wife is of vital importance in 
the state of North Carolina. Judge Ruffin says, ‘‘ the acts of 
the general assembly were passed to facilitate alienations by 
married women, but not to encourage them, especially not to 
furnish temptations nor opportunities to the husband to extort 
from the wife a conveyance, which he might do if a public as 
well as a private exhibition of the instrument were not required. 
The presumption of the law, that the will of the wife is sub- 
dued to that of the husband, is, so far as regards the disposi- 
tion of her estate at least, but too fully verified by our expe- 
rience. Every ceremony, however formal, which has the least 
tendency to interpose the protection of the law, or the advice of 
an additional judicial character, ought to be adhered to sub- 
stantially.” (2 Dev. 318.) In Robinson v. Burfield, (2 
Murphy, 417,) Seaweil, J., said: ‘*It has been insisted that 
the certificate of the clerk that the ‘ deed was acknowledged in 
open court, and ordered to be registered,’ imports a private 
examination, or, if it did not, that it is to be presumed the court 
did its duty by examining Mrs. Robinson ; but we think dif- 
ferently, and on this branch of the case the court is unani- 
mous.” 

In Doe d. Raverty et ux. v. Fridge, (8 McLean C. C. R. 
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245,) it was held that a separate examination of a /feme 
covert was indispensable; but the very words of the statute 
need not be used by the certifying officer; a substantial 
compliance with the requisitions of the statute is sufficient. 
Privy examination is necessary in Kentucky. (1 Mon. 48). To 
constitute a valid acknowledgment of a feme covert to a deed 
in Kentucky, it is indispensable that she should be privily ex- 
amined, &c. (8 B. Mon. 178.) In Michigan, the examina- 
tion must not only be apart from the husband, but must be pri- 
vate, and the courts of that state require such examination to 
be apart from the husband, and also apart from all others. 
(Sibley v. Johnson, 1 Manning, 380.) In Ohio and in Indiana 
the examination must be apart from the husband, but there has 
been much controversy whether it is necessary for the officer 
taking the examination to insert in his certificate all that the 
law requires to be done at such acknowledgment. Our statute 
requires the certificate to contain the facts of such acknowledg- 
ment, and the requisites of the law concerning it. (See Brown 
v. Farran, 3 Ohio, 152; 6 id. 142; 13 id. 118; 15 id. 423; 
16 id. 599; 6 Blackford, 475.) In this case from Blackford 
the court declares it to be the officer’s duty, under the statute, 
before he takes the acknowledgment of a feme covert, ‘to ex- 
amine her apart from her husband and make known to her the 
contents of the deed. But ‘ the statute does not require (says 
the court, as we understand it,) the certificate to show any 
thing more on the subject than the declaration or acknowledg- 
ment of the wife that she had voluntarily executed the deed.” 
Our statute does require more; so the presumptions made in 
Qhio and Indiana can not be made here, because our act re- 
quires the contents of the certificate to show what was done. 
In Pennsylvania, it must appear by the certificate that the wife 
was examined separately and apart from her husband. ‘A 
separate examination is essential and ought sufficiently to ap- 
pear.” (Per Tilghman, C. J., Jourdan v. Jourdan, 9S. & 
R. 268.) In New Jersey, a feme covert can not be divested 
of her title except by deed acknowledged by her in the mode 
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pointed out in the statute—that is, on a private examination 
apart from her husband. (2 Zabriskie, 264.) In New York, 
the examination of the feme covert must be apart from her 
husband, and the ¢ertificate must contain the facts that it was 
so done. (Elwood v. Klock, 13 Barb. 50.) In Illinois, the cer- 
tificate of acknowledgment is an essential part of the due ex- 
ecution of a deed by which the real estate of a feme covert is 
to be transferred, and, unless it is in substantial compliance 
with the statute, no title passes. (5 Gilman, 113; 12 Ills. 
276 ; 11 id. 128.) 

There can remain no doubt that with us the admission to em- 
body in the certificate the fact that the wife was examined 
apart from her husband, is fatal to such certificate. It must 
appear by the certificate, substantially, that she acknowledged 
the deed on an examination apart from her husband. This cer- 
tificate then on this deed is fatally defective to pass the wife’s 
right of dower, and the court should have rejected it when offer- 
ed for that purpose. 

The defendant below offered the deed in evidence ; the plain- 
tiff objected, and pointed out her objections specifically ; it was 
her duty to do so. The court admitted it, overruling these ob- 
jections, and therefore erred. As to the proper assessment of 
the damages, or as to the value of the estateat the time when 
the deed from Joseph Rogers was made, we are warranted in 
supposing that the deed was not offered for that purpose ; it 
was not objected to on any such ground, nor was it admitted 
on the ground that it would be competent on the assessment of 
damages, but because it was held by the court below sufficient 
to pass to the grantee the plaintiff’s right of dower. 

We do not concur in giving to this deed any such effect, nor 
will the opinions of this court, made since the case of McDa- 
niel v. Priest, authorize such a conclusion. The judgment must 
be reversed, the other judges concurring. 
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Salisbury v. The Marine Ins. Co. of St. Louis. 





Sauispury ef a/., Respondents, v. Tee Martne Insurance 
Company oF St. Louis, Appellant. 


1. Merchandize was insured on the steamboat Georgia from St. Louis to 
Council Bluffs; the Georgia, being disabled by the loss of her chimneys, 
became unable to prosecute her voyage without repairs, and stopped at St, 
Joseph, on the Missouri river; the necessary repairs could be obtained 
only from St. Louis, and for this a detention of twelve days would be ne- 
ecssary. Held, that this was not such a breaking of the voyage as would 
justify the master in transhipping the property insured upon another boat ; 
that by such transhipment the insurers became discharged. 


Ippeal from St. Louis Court of Common Pleas. 


Kasson, with whom were Hudson & Thomas, for appel- 
lant, cited Phill. on Ins. § 1102, 979, 989; 2 M. & S. 247; 
3 Sto. 351; 3 Johns. Ch. 93; 3 Johns. 321; 14 id. 188; 8 
Mo. 99; Story on Bail. § 509; Millar’s Ins. 394. 

Krum & Harding, for respondents. 

I. In cases of necessity or calamity during the voyage, the 
master is by law created agent for the benefit of all concerned, 
including the underwriters on cargo, and his acts done under 
such circumstances, in the exercise of a sound discretion, are 
binding upon all the parties in interest in the voyage. (Jor- 
dan v. Warren Ins. Co. 1 Story C. C. 342.) 

II. If by perils of the navigation the voyage be broken up, 
or if the necessary repairs would require an unreasonable delay, 
the master is not only justified in transhipping his cargo, but, 
if he can do so, is bound to forward it by another vessel. (2 
Phill on Ins. § 1602, 1624, 1632, 1635 ; Angel on Com. Car- 
riers, § 187, 402; Abbott on Shipping, 366, 367, and notes ; 
9 Johns. R. 17, 21; 4 J. Ch. R. 220; 12 J. R. 107; 1 Ar- 
nold on Ins. 179, 185. ) 

III. In this case, therefore, the appellant is liable, unless the 
transhipment was unjustifiable, and not an act which a prudent 
man acting in good faith for the benefit of all the parties in in- 
terest could do, or unless the appellant is discharged by the 
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operation of the clause in the policy: ‘‘ No privilege of light- 
ing, towing or reshipping, except on good keel-boats and barges 
on the Ohio and Illinois rivers, and on the Mississippi above 
St. Louis.” And hereunder the respondents contend, 1. That 
the facts, as found, establish the good faith of the master. 2. 
They show the transhipment to have been made under circum- 
stances which, considering the nature of the trade, viz., car- 
rying goods destined for California by the overland route from 
Council Bluffs, and, considering the peculiarities of the navi- 
gation, not only justified the forwarding by the Kansas, but 
made it the duty of the master, acting with prudence, to tran- 
ship his cargo. (Field v. Citizens’ Ins. Co. 11 Mo. 50, 56.) 
Before the Georgia could have gone to St. Louis and returned, 
the season for commencing the trip to California would be near 
its close. The same time would have elapsed before the mas- 
ter could have sent to St. Louis for a new chimney and have 
repaired so as to be able to proceed with his voyage. In doing 
either, the perils of navigation of the Missouri river could not 
be overlooked by the master in making up his mind what he, as 
@ prudent man, acting for the best interests of all concerned, 
ought to do. Another accident, serious or trivial, would or 
might cause such further delay as to entirely frustrate the ob- 
jects which the owners of the cargo had in shipping their goods 
to Council Bluffs, viz., the conveyance of their property to 
California that season. 


RyLanD, Judge, delivered the opinion of the court. 


This was a suit upon a policy of insurance. The facts were 
found by the court, and judgment rendered thereon for the 
plaintiff. The only question here is, whether, upon the facts 
found, the carrier was authorized to tranship the property in- 
sured so as to subject the underwriters to a loss that subse- 
quently occurred to the goods in the new bottom occasioned by 
a peril insured against. The facts found are as follows: ‘‘ On 
the 3lst day of March, 1853, the plaintiffs were possessed of 
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twelve wagons, and a lot of other merchandize, all valued in 
the policy hereinafter named at $1970 ; and the plaintiffs caus- 
ed them at that date to be insured at that valuation in the open 
policy of John McMechan, issued by defendant ; and so the 
defendant accepted the risk in consideration of a premium of 
$49 25 paid to the company therefor, John McMechan being 
insured thereon for the benefit of plaintiffs. The insurance 
was upon merchandize on the steamboat Georgia from St. 
Louis to Council Bluffs. And said insurance was taken by en- 
dorsement in policy book, as customary, and as above stated, 
and for plaintiff’s benefit. Said steamboat Georgia departed 
on said voyage with the merchandize aforesaid on board, and 
proceeded in safety to a point on the Missouri river some dis- 
tance above St. Joseph, where, in endeavoring to round a point, 
she was caught by an eddy, which she was trying to avoid, and 
forced towards the river bank, where her cabin was broken, and 
her chimneys were caught in a tree and broken off, so that one 
was lost in the river, and the other hung by attachment to the 
boat. This chimney was saved and afterwards cut in two, and 
so put up to supply temporary chimneys by the hands of the 
boat, after her return to St. Joseph, but only serving as half 
chimneys. The water was rising, and she could not make steam 
enough to go up with her cargo. She returned to St. Joseph. 
This was a safe port to lie in, and there was ample room and 
warehouses for storage of her cargo; or the boat could have 
remained there in security with all her cargo unmoved in safety 
on board, until she could have sent an order to St. Louis for 
new flues and received them at St. Joseph, where she could 
have readily put them up and proceeded on her voyage. St. 
Louis was the nearest port where the necessary chimneys and 
repairs could have been procured. It would have taken twelve 
days to have made the trip to St. Louis, put on the necessary 
repairs, and returned to St. Joseph, or to have sent to St. Louis 
for chimneys and put them up. The only obstruction to her 
proceeding on the voyage with her cargo was her want of suffi- 
cient draft from loss of chimneys to keep up a sufficiently hot fire 
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to make steam enough for up navigation. It also appears that 
some boats can sometimes construct temporory flues out of com- 
mon boards and sacking for the purpose of increasing the draft, 
and have so sometimes proceeded up stream for hundreds of 
miles with cargo on board, but that the Georgia was not so 
constructed as to be able to do so. As it was in this case, the 
Georgia at Council Bluffs made a contract with the Kansas 
steamboat by which the Kansas paid her a large proportion of 
her freight to accrue, and the whole cargo, including the mer- 
chandize in question, was transhipped to the Kansas, with which 
the Kansas left that port and proceeded towards Council Bluffs, 
and on her way, about the 20th of April, 1854, was by a peril 
of the river sunk. Part of said merchandize insured was lost, 
and part, being nine wagons, saved in a damaged condition. 
This property saved was worth $360. The whole amount in- 
sured was $1970. The salvage was therefore 184 per cent. of 
the valuation in the policy. Applying this percentege to the 
actual invoice value, (which was $1910 50,) as required by 
the terms of the policy in case of partial loss, the actual dam- 
age to the plaintiffs was $1541 13 on July Ist, 1853. Due 
preliminary proof was offered, but waived by the company’s 
refusal to pay upon other facts in the case. If the company 
became liable to pay, that liability was mature on the 1st\July, 
1854. Both steamboats were seaworthy at the time of their 
respective shipments of said cargo. The court find also, 1. 
That said loss of chimneys was the only hindrance to the Geor- 
gia’s proceeding on her voyage ; and that without other repairs 
than above mentioned, as made by cutting one chimney into 
two, she returned in safety to St. Louis, her port of departure, 
and thence proceeded down the Mississippi without further re- 
pairs ; but that, without further repairs, she could not make suf- 
ficient steam to proceed from St. Joseph to Council Bluffs with 
her cargo. 2. That all needful repairs could have been made 
at moderate costs in forty-eight hours at St. Louis, whereupon 
she could have resumed and completed her voyage to Council 
Bluffs ; that but one new chimney was required from St. Louis ; 
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the other chimney, which had been eut in two, could have been 
riveted together and put up at St. Joseph, and also at St. 
Louis ; that the Georgia would have required but twelve days 
to have returned to St. Louis and repaired, and returned again 
to St. Joseph, and started on her voyage up with said cargo, 
which could in the meantime have been stored safely at St. 
Joseph. 3. That the Georgia could have remained safely at 
St. Joseph without any change of cargo; ordered and obtained, 
at reasonable cost, a new chimney from St. Louis ; put up both 
chimneys at St. Joseph, and after twelve days’ delay thence 
from her arrival, which would have been all the detention ne- 
cessary, could have proceeded on and accomplished the voyage 
insured in two or three days from that time. 4. That this 
merchandize was intended to proceed on the route to Califor- 
nia with its owners, the plaintiffs, in that season, which com- 
menced (for the departure of trains from various points from 
Council Bluffs down below St. Joseph, so far as Weston and 
Independence, ) from the Ist of April to the middle of May; 
and the Georgia left St. Joseph on her return to St. Louis on 
the 18th of April, 1854. The interest on damages from July 
Ast, 1853, to the present time, is $171 49.” 

From these facts, the main question arises, will a detention 
for twelve days, on a voyage up the Missouri, from St. Louis 
to Council Bluffs, warrant the boat, originally undertaking to 
transport the goods, in transhipping them on another boat, so 
as to continue the policy on the goods in the new bottom? The 
Georgia was disabled by the loss of one chimney and by her 
cutting the other into two parts in order to come down to St. 
Joseph, from immediately prosecuting her voyage up the Mis- 
souri. She returned to St. Joseph and there had a safe port. 
The goods were on board uninjured; there were good and suf- 
ficient warehouses to store away the goods, and it would have 
taken about twelve days for the Georgia to have come down to 
St. Louis, and refitted and repaired, and returned to St. Joseph 
ready to proceed on her voyage. Or she might have remained 
in the port of St. Joseph in safety, with her cargo uninjured, 
36—VOL. XXIII. 
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until she could have sent to St. Louis and have procured the 
necessary repairs, and have been ready for the trip again in 
twelve days. So the detention of twelve days is all that she 
had to justify her in making the transhipment. 

This detention does not, in our opinion, break up this voy- 
age, so as to make it the master’s duty to tranship, or give 
him the privilege to tranship. Here, by the boat’s running into 
an eddy, she had her chimneys carried away ; one was entirely 
lost overboard, the other was lodged and retained, was cut into 
two parts, and put up so as to enable the boat to descend the 
river to the port of St. Joseph ; but these, thus cut and short- 
ened, were not of sufficient length to make draft sufficient to 
create steam enough to propel the boat up stream. There was 
no place to procure a chimney nearer than St. Louis. The 
boat came to a safe and sufficient harbor, and could have come 
on down to St. Louis, and procured a new chimney, have the 
other again put together ‘by rivets and bands, making a suffi- 
ciently good chimney, and have returned to St. Joseph in twelve 
days, or might have all necessary repairs ordered from St. 
Louis, and in twelve days been ready to commence again ascend- 
ing the river from the port of St. Joseph. Was it the duty of 
the master to make this transhipment ? The goods were wagons— 
property not easily deteriorated by delay in delivery. Now 
suppose the Georgia had been run on a sand-bar in the night, 
with a falling river, and had been detained in making efforts to 
extricate herself from the bar for twelve days in vain: would 
this have been a sufficient cause to justify transhipment in a 
lighter vessel, so as to continue the policy in the goods in the 
new bottom? Surely not. The insurers did not estimate the 
rapidity with which the voyage was to be or could be made. 
The safety of the goods on the voyage, long or short, was their 
‘object. We are of opinion that the facts found here by the 
court did not amount to a breaking up of the voyage, or to such 
a disaster to the boat as would justify her in sending on the 
goods by a new bottom; that this transhipment was at the 
master’s risk, and not at the insurers; it was for his interest 
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and not for the benefit of all. The insurers guaranty only the 
safe arrival of the goods. They do not guaranty the speedy 
arrival, nor do they incur any loss on account of the new delay 
in the voyage, unless the delay be produced by a peril insured 
against, and the cargo, in consequence of the damage occasion- 
ed by such peril, or of its perishable quality, be subject to de- 
terioration by mere lapse of time ; nor do the insurers guaranty 
by their general undertaking that the cargo shall arrive in time 
for an advantageous market; they have nothing to do with the 
fluctuations of the market. If the vessel be only partially in- 
jured, and might be repaired in a reasonable time and at reason- 
able cost, it is the duty of the master to do it, and to forward 
the goods in his own vessel. (Shultz et al. v. The Ohio Ins. 
Co., 1 B. Monroe, 836.) The detention of twelve days in 
this case is not an unreasonable delay. The master should 
have waited and made the repairs, and then proceeded on his 
voyage. His transhipment in this case can not be said to be 
for the general interest of all parties. No doubt that a master 
may tranship when his vessel has been so injured that repairs 
would be unreasonable, or the time required to make them so 
long, as to ruin the goods by delay. ‘‘ By the contract, the 
ship owner and the master, as his agent, is bound to carry the 
goods to their destination in his own ship, if not prevented 
from doing so by some event which he has not occasioned and 
over which he has no control.”” (Shifton v. Thornton, 9 
Adol. & El. 314.) ‘If, by reason of the damage done to the 
ship, or through want of necessary materials, she can not be re- 
paired at all, or not without very general loss of time, the mas- 
ter is at liberty to procure another ship to transport the cargo 
to the place of destination. But if his own ship can be repair- 
ed, he is not bound to send the cargo by another, but may de- 
tain it till the repairs are made.” (Abbott on Shipping, 
448-9.) The general doctrine, however, clearly is, that if, 
by reason of stranding or some other unexpected cause, it be- 
comes impossible to convey the cargo safely to its destination 
in his own vessel, the master is to do what a prudent man 
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would think most for the benefit of all concerned. Tranship- 
ment to the place of destination, if it be practicable, is the first 
object, because that is the furtherance of the original object. 
(Angel on Carriers, § 187.) It is recognized as an undoubted 
doctrine of insurance law, that, if the original ship be disabled, 
and the master, acting with a wise discretion, as the agent of 
the merchant and the ship owners, forwards the cargo in ano- 
ther ship, such necessity and justifiable change of ship will not 
discharge the underwriter on the goods from liability for any loss 
which may take place on goods subsequently to such tranship- 
ment ; but, if this transhipment be without necessity, or with- 
out the underwriter’s consent, he will be discharged. If, in the 
course of the voyage, the ship becomes so disabled as to be 
incapable by any means at the master’s disposal of being re- 
paired at all, so as to take on the cargo, the master, as agent 
for all concerned, may procure another ship in which to for- 
ward the cargo to its port of destination; and, in such case, 
the change of ship does not discharge the underwriter on goods, 
freight or profits, from his liability for any loss on the subjects 
they have insured, which may occur subsequently to such 
change of ship. (Arnold on Ins. 178-9. ) 

In the case of Field v. The Citizens’ Ins. Co., (11 Mo. 50,) 
the original boat was so injured that she could not pursue her 
voyage; she stored her cargo safely and returned to St. Louis, 
where she was repaired. She shipped her cargo, as she thought 
it her duty to do, but the master of the original boat insured 
made an agreement with the insurance company that they would 
be bound by their policies on the cargo in the new bottom. He 
did not run the risk of transhipping, in the idea that the policy 
on his boat attached to the transhipped cargo. He therefore 
made an agreement with the underwriters in relation to it. It 
does not bear with any authority on this question. 

We have carefully looked into the various decisions on this 
question, and become satisfied that the mere delay occasioned by 
waiting for the necessary repairs in this case, did not justify 
and warrant the transhipment into the new bottom; and that the 
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underwriters are discharged from any loss subsequently hap- 
pening to the cargo in the new bottom. 

It was the duty of the master of the Georgia to have repaired 
it by taking proper steps, and the time necessary to repair is 
not unreasonable. He acted only for his own interest, disre- 
garding the underwriters. Permit such an accident or such a 
disaster, under such circumstances, so easily repaired, and 
causing only afew days’ detention in a safe port, the cargo un- 
injured, to justify the master in breaking up his voyage and 
changing the boat, and thereby causing the policy to attach on 
the cargo in the new bottom, and the rights and safety of un- 
derwriters must gradually give way and fall, without a princi- 
ple to support and protect them. 

Under this view, the judgment of the court below must be 
reversed, and, with the concurrence of the other judges, it is 
reversed accordingly. 


JouNsoN, Plaintiff in Error, v. Jonnson’s ADMINISTRATOR ef 
al., Defendants in Error. 


1. An ante-nuptial agreement was entered into in the following form: 
“¢ Whereas a marriage is about to be contracted by and between the parties 
to these presents, and they are desirous to regulate the mode of enjoyment 
and distribution of their separate property ; therefore, in consideration of 
the said marriage, it is agreed by and between the said parties that the 
separate property shall, during the joint lives of the said parties, form a 
fund from the income of which the said parties and their issue, if any, shall 
be supported and maintained ; and that, for the purpose of producing such 
income, the said John W. Johnson shall have the management of the said 
separate property of the said Lucy Gooding. It is also agreed by and be- 
tween the parties, that during the coverture either of said parties may, by 
gift, or sale, in any manner or form whatever, dispose of one-third of his 
or her said separate property without the other’s interposing any obstacle, 
and without any right in such part of the estate so disposed of remaining in 
the other party, so that the same shall be free and clear from any claim of 
such other party. Itis also agreed by and between the parties aforesaid, 
that either of the said parties, at his or her death, may, by will, or declara- 

tion in the nature of a will, devise and bequeath to any person whatsoever, 





































ST. LOUIS. 





Johnson v. Johnson’s Adm’r. 





in absolute property, whatever of his or her said separate property may then 
remain, so that the survivor shall be entirely divested of all interest therein 
It is also agreed, that, on the death of either party, the survivor shall retain 
the full right and title in his or her separate property, and the property of 
the deceased party shall be distributed according to the laws then in 
force.” Held, that this ante-nuptial contract did not constitute a legal bar 
to dower within the provisions of the revised code of 1825; (see R. C. 1825, 
p. 334); neither did the naked agreement amount to an equitable jointure ; 
that, before the wife can be deprived of her right to dower, the agreement 
must be executed in her favor. 


Error to St. Louzs Land Court. 


The petition of plaintiff is as follows: ‘‘ The plaintiff states 
she was married to John W. Johnson in the year 1831, in the 
city of St. Louis, in the state of Missouri, and she and said 
Johnson lived together in said city as husband and wife until 
the 1st day of June, 1854, when said Johnson died without any 
child or other descendant in being capable of inheriting his es- 
tate. A short time before said marriage, said Johnson pre- 
sented to her articles of agreement to be signed by her and 
himself, and providing that, whereas a marriage was about to 
be contracted between them, and they were desirous to regulate 
the mode of enjoyment and distribution of their said property, 
in consideration of said marriage, it was agreed their separate 
property should, during their joint lives, form a fund from the 
income of which they and their issue, if any, should be sup- 
ported and maintained. For the purpose of producing such in- 
come, said Johnson should have the management of said sep- 
arate property of the plaintiff; that during the coverture either 
might, by gift or sale, in any manner, dispose of one-third part 
of his or her separate property without the other interposing 
any obstacle, and without any right in such part of the estate 
disposed of remaining in the other, so that the same should be 
free and clear of any claim from such other party ; that either 
of said parties, at his or her death, might, by will, or declara- 
tion in the nature of a will, devise or bequeath to any person, 
in absolute property, whatever of his or her said separate pro- 
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perty might then remain, so that the survivor should be entirely 
divested of all interest therein; on the death of either party, 
the survivor should retain the full right and title in his or her 
separate property, and the property of the deceased party be 
distributed according to the laws then in force. Said articles 
were signed and sealed by the plaintiff and said Johnson. Said 
Johnson left a will which, since his death, has been duly prov- 
ed and admitted to record in the Probate Court of St. Louis 
county, Missouri. The said wiil is an ambiguous and complex 
document, and for that reason the same is set forth herein, 
the same being in the words and figures following, to-wit: 
[Here follows the will at large. The will was signed and pub- 
lished July 7, 1852. After reciting the ante-nuptial agreement 
above set forth, dated September 26, 1881, the will proceeds 
as follows: ‘‘ And I, the said John W. Johnson, declare that 
after my marriage with my wife, the said Lucy Gooding, with 
her own full consent, I used and invested $3500 of her money 
erecting, as a residence for ourselves during our lives, and at 
her request, stating the house we lived in on Elm street was 
too lonesome, and in consequence I erected the two story brick 
building we now occupy on my own land, situated on the north 
side of Market street, in said city of St. Louis, and No, 155, 
and cost me $4600, as per my account book. I devise and be- 
queath to said wife Lucy, during her natural life, and no 
longer, the said building,” &c. ‘‘I desire that my executor 
and executrix, hereinafter named, shall cause all my household 
and kitchen furniture (with the exception of my silver plate) to 
be valued and divided into three equal parts, as near as may 
be, and one part shall be selected by my wife Lucy, to whom 
such part is hereby bequeathed,” &c. ‘‘The devises and be- 
quests hereby made to my wife Lucy are intended and declared 
to be in full satisfaction of all and every claim, right of dower, 
or other demands which she may have to my estate, and on the 
express condition that it shall be received as such. The real 
estate herein mentioned and devised to my wife Lucy, during 
her natural life, I devise, after the said Lucy’s death, to my 
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grandson, John E. Gleim,” &. ‘‘I direct and order, within 
a year after the death of my said wife, my said grandson, his 
heirs and assigns, to pay to the heirs or legatees of the said Lucy, 
the sum of $3500, money of the said Lucy, invested in erect- 
ing the said house for our residence during our lives ; but this 
to be paid without interest thereon; the same to remain a 
charge on the said house and lot until paid, unless they can 
make some other satisfactory arrangements so there will be no 
loss in my property to the injury of my heirs.”? The will con- 
tained numerous particular bequests. Then follows a codicil, 
which it is unnecessary to set forth.] On the 12th day of 
September, 1854, the persons named jn the said will hav- 
ing refused to qualify as executors thereof, the defendant, 
Eaton, was duly appointed by the Probate Court of St. 
Louis county, administrator, with the will annexed, of the said 
John W. Jobnson, all of which will appear by a copy of said 
letters of administration, with the will annexed. Since the 
said grant of letters, said Eaton, as such administrator, has 
been in possession of the said real estate devised in said will, 
receiving rents from the tenants thereof. The other defen- 
dants in this suit accept the provisions of the will, and claim 
the interests respectively devised to them by said Johnson out 
of his said real estate ; that there never was any issue of the 
said marriage of the plaintiff with the said Johnson. Said 
Johnson, at his death, was seized of the following real estate, 
by title in fee simple, which is all the real estate owned by said 
Johnson in said county of St. Louis, and is the same which, 
with the improvements thereon, is devised by said Johnson to 
different persons, defendants in this suit. [Here follows a 
specification of particular tracts of land.] At the time of 
plaintiffs marriage with said Johnson, she was entitled to re- 
ceive from the estate of her former husband, the late Capt. 
George Gooding, of whose administrator the said Johnson was 
the agent, the sum of $4801 in money, which sum of money, 
immediately after her marriage with said Johnson, came to his 
hands; to be used and managed by him as required by said mar- 
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riage articles. At the time of her marriage with said Johnson, 
she was the owner of ‘50 arpens of land in St. Louis county, 
Missouri, which was sold by said Johnson in April, 1832, plain- 
tiff joining him in the conveyance of the sai land, but only at 
his urgent solicitation, and against the dictates of her own 
judgment. ‘The proceeds of said land, being $1000, came to 
the hands o“ said Johnson immediately after sale, to be used and 
managed as aforesaid, which sums of money said Johnson con- 
verted to his own use. At the time of plaintiff’s marriage with 
said Johnson, his property before mentioned, in the city of St. 
Louis, was, for the greater part, wholly unimproved, and said 
Johnson employed the money received of the plaintiff, as before 
mentioned, to improve said property and render it valuable and 
productive of an income. The said Johnson did never keep or 
perform the said marriage articles on his part, but violated and 
broke the same in every part and parcel thereof, and did con- 
duct himself in fraud and bad faith towards her in that behalf, 
as follows: Said Johnson did merely use and employ the said 
articles of agreement for the purpose of getting into his pos- 
session the property of the plaintiff, and did afterwards refuse, 
fail and neglect to comply with the said articles of agreement 
in every thing mentioned therein for the benefit of the plaintiff ; 
that he took and used and invested her money, so as to im- 
prove and enhance the value of his own estate, and render it 
productive of income for his own benefit, and in his own name, 
which income he applied not honestly and in good faith to the 
maintenance of himself and plaintiff during their joint lives, 
but mainly to the support and maintenance of himself, Miss 
Mary Johnson,” and others, ‘‘ the plaintiff, in fact, receiving 
nothing but her clothing, which did not exceed fifty dollars per 
year in value, and her board and lodging, while she was labor- 
ing and toiling assiduously for said Johnson and others, whom 
he made members of his family. The residue of his income, 
derived in common from her property and his, he invested for 
his own benefit, and in his own name; that, having employed 
the plaintiffs means as stated, said Johnson pretended and 











































































ST. LOUIS. 





Johnson v. Johnson’s Adm/’r. 





stated in his will he had used only $3500 of her money, which 
was untrue ; he also pretended and stated in said will that she 
requested him to employ the same in erecting the house on his 
property on Market street, which was also untrue, and then, 
by the provision of said will, attempted, in violation of said 
marriage articles, to force her to elect to take a devise not 
worth $3500, not only in satisfaction thereof, but also in satis- 
faction of ail other claims on his estate of dower or otherwise. 
By said marriage articles, it was the duty of said Johnson so 
to manage and dispose of her said property as that on his death 
she might presently come into possession of the same as a 
means of support and maintenance, whereas she says he has so 
employed her property as to mix it up with his own; he has 
denied receiving a great part of it ; has diverted a large portion 
of the income, in which she was interested, from the purposes 
provided in the marriage articles, and left her, at his decease, 
not only without any means of living, but without any resource 
save to apply to the courts for her rights, where she must find 
witnesses to disprove his solemn denials of the truth, after the 
lapse of so great atime. The plaintiff is now in the sixtieth 
year of her age. She insists that, as said Johnson did by his 
said will devise to her an estate to be in full satisfaction of her 
dower in his estate, that he and all persons claiming under said 
will are estopped to deny her right to dower therein, and she 
prays the benefit of said estoppel. On the 8th day of Decem- 
ber, 1854, plaintiff filed in the office of the clerk of the Probate 
Court of St. Louis county a declaration in writing, by which 
she elected to take her dower in said Johnson’s estate, under 
the third section of the ‘act concerning dower,’ approved 
March 24, 1854, subject to debts; which declaration was ac- 
knowledged before an officer authorized to take acknowledg- 
ments of deeds in such manner as deeds are required to be ac- 
knowledged. A copy of said declaration and acknowledgment 
is to be annexed hereto. On the 7th of December, 1854, 
plaintiff made a declaration, and duly executed and acknow- 
ledged it, as in case of deeds for land, and filed it in the office 
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of the Court of Probate of St. Louis county, Missouri, whereby 
she did refuse to accept the provisions of said Johnson’s will 
made for her. A copy of said last mentioned declaration, so 
acknowledged and filed on the 7th day of December, 1854, is 
to be hereto annexed. The plaintiff insists that, inasmuch as 
the said Johnson did not in good faith comply with the said — 
articles of marriage on his part, she is not bound to comply 
with the same, and she claims that she is released from all 
obligations or duty to keep or perform the said articles, and she 
claims to be entitled to dower in the estate of said Johnson, 
notwithstanding the said articles of marriage. The plaintiff 
says she is deforced of her dower in the real estate of the said 
Johnson, and she can not have her said dower without suit, 
whereby she has been greatly injured and damaged. She prays 
that her dower may be assigned her, according to law, in the real 
estate of her deceased husband. She prays that for her dower 
there may be assigned to her the one-half of all the real estate 
belonging to said Johnson at the time of his decease, absolutely. 
She prays that she may have judgment for the damages she 
sustained by being deprived of her dower, and which she sets 
down at the sum of $10,000. She prays for such other judg- 
ment as she may be entitled to.” 

A demurrer to this petition having been sustained, the cause 
was brought to this court by writ of error. 

Glover &§ Richardson, for plaintiff in error, cited Clancy 
on Rights, 219, 223, 226, 229; Statute 27 Hen. 8, ch. 10; 
Hastings v. Dickinson et al. 7 Mass. 153 ; Gibson v. Gibson 
et al., 10 Mass. 106; 2 Ala. 91; 8 Conn. 79; 2 Story’s 
Eq. 53. 

T. 7. Gantt and R. M. Field and Jones & Sherman, for 
defendants in error. 

I. The contract was made between J. W. Johnson and Mrs. 
Gooding under every circumstance of fairness and equality, and 
there is no impeachment of it as it was originally made. 

II. The contract, in its terms, was sufficient in law to bar the 
plaintiff’s right of dower as to all lands whereof J. W. Johnson 
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disposed by will. (Clancy on Rights, 220, 229; Roper on 
Husband and Wife, 480; Atherly on Marriage Settlements, 
511; Andrews v. Andrews, 8 Conn. 79; Gelzer v. Gelzer, 1 
Bailey’s Eq. 387; Logan v. Phillips, 1% Mo. 22.) 

III. There is no breach of the contract shown in the petition. 
By its terms, Mrs. Gooding was entitled to three things in re- 
spect of her separate property: 1. To have the annual income 
of it, under the care of J. W. Johnson, applied to their joint 
maintenance ; 2. To have the privilege of disposing of part 
of it during the coverture; 8. To have the property itself at 
the dissolution of the marriage. The first of these she has had, 
as appears from her own showing. She does not deny main- 
tenance, or aver that there was any surplus over family expen- 
ses. The second she did not seek to have during marr age, 
and can not of course make any complaint of obstruction in 
respect of it. The third she now repudiates in her eagerness 
now to rescind the contract, when the rescission will operate to 
her advantage. 

IV. In 1881, the provision which the law made for a widow 
was precarious indeed, for her right of dower was then defeasi- 
ble by a sale under execution. This consideration must be 
kept in view when estimating the goodness or badness of the 
bargain made by the parties to this marriage contract. 

V. Mrs. Johnson can now have the amplest remedy, or the 
amplest enjoyment of the provisions of the marriage contract ; 
and during her husband’s life she was not hindered of any of 
her rights under that contract. 


LEONARD, Judge, delivered the opinion of the court. 


The ante-nuptial contract does not constitute a legal bar of 
dower within the provisions of our written law on this subject. 
No estate in things real or personal is thereby vested in the in- 
tended wife pursuant to the statute, so as to constitute it a legal 
jointure. The whole rests on agreement, giving the wife a 
right to demand the things stipulated for, but vesting in her no 
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estate in them within the meaning of the lawgiver.: There is 
no reason, however, ‘or supposing that the statute extinguishes 
equitable jointures ; it was not ntended and can not be allowed 
to hive that effect. The present agreement, therefore, assum- 
ing it to be such a one as a court of equity would specifically 
enforce, is for that reason an equitable jointure ; it bars the 
widow in eyuity, because such will be the effect when it is there 
enforced. If, by the terms of the agreement, the things real 
and personal of the wife are to remain, zn specie, her property 
beneficially, notwithstanding the coverture, such an agreement, 
constituting of itself a complete, perfect equitable ownership, 
may perhaps be very well considered so far executed as to be 
at once, without any thing further, an equitable bar of dower, 
and to be pleaded as such. Where, however, the property con- 
sists in money, as in the present case, to be restored by the hus- 
band in gross on the dissolution of the marriage—or in things 
consumable, to be restored zn value and not zn specte—some- 
thing more than mere agreement is necessary to complete the 
equitable jointure. In such a case, equity will see that the 
wife has the effect of the agreement before it deprives her of 
the provision made by law for her support. The naked agree- 
ment can not be allowed to divest her in equity of her legal 
rights in favor of volunteers, however it might be in regard to 
a purchaser who had bought the land on the faith of the wife’s 
agreement to relinquish her dower in it. 

In the present case, the plaintiff shows in her petition a legal 
title to dower, and then, for the purpose of procuring a decision 
upon what she supposes to be the defendant’s case, she states 
the marriage contract, accompanied with averments of its non- 
fulfilment on the part of the husband. Upon this the defen- 
dant demurs, and thereupon the judgment of the court is in 
effect that this unfulfilled agreement, under the circumstances 
stated in the petition, constitutes of itself, without any thing 
further, a bar of the wife’s dower in favor of mere volunteers. 

We think otherwise, and therefore reverse the present judg- 
ment, and remand the cause. The defendant will then have an 
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opportunity of stating his own case in his own way, accompa- 
nied with a tender of the money, to be restored to the wife ac- 
cording to the terms of the contract and the truth of the fact. 
And we refrain from expressing any further opinion as to the 
merits of the case until the facts shall be fully developed. 
The judgment is reversed, and the cause remanded. 


FINE AND OTHERS, Respondents, v. THe St. Lovurs Pustic 
ScHOoLs AND OTHERS, Appellants. 


1. The entries made in Livre Terrein upon the margin of the records of Du- 
ralde’s Spanish surveys of common field lots, showing an abandonment 
of those lots and a re-uniting them to the king’s domain,” are admissible 
in evidence, in a suit founded on an alleged confirmation by the act of Con- 
gress of June 13, 1812, to show that under the Spanish government it was 
not unusual for the inhabitants to abandon their possessions. 


Appeal from St. Louis Land Court. 


This was an action commenced in the year 1854, in the na- 
ture of an action of ejectment, to recover possession of an un- 
divided interest in a lot of one by forty arpens in the St. Louis 
common field. The defendants were the Board of President 
and Directors of the St. Louis Public Schools, the City of St. 
Louis, and about eighty others, who hold in severalty and not 
incommon. The St. Louis Public Schools and several other 
defendants answered plaintiffs’ petition, and entered into an 
agreement with the plaintiffs by which it was stipulated, among 
other things, that the issue between plaintiffs and the Public 
Schools might be tried, and in case a verdict should be rendered 
in favor of plaintiffs, a general judgment should be entered 
against the Public Schools and all the defendants who were 
parties to the agreement. Plaintiffs claimed title as heirs and 
legal representatives of Philip Fine, to whom the lot in contro- 
versy is alleged to have been confirmed by the act of Congress 
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of June 13, 1812; and it was admitted that the plaintiffs are 
the heirs and legal representatives of said Philip Fine to the 
extent of an interest of three undivided twenty-eighths of all 
the right, title and interest of the said Philip Fine in and to 
the tract of land described in plaintiffs’ petition. In proof of 
cultivation and possession of the lot in controversy by the said 
Fine prior to December 20th, 1803, plaintiff introduced the 
oral testimony of two witnesses, Antoine Smith and Frangois 
Noisé. This testimony tended to show that the said Philip 
Fine was in possession of and cultivated the tract of land in 
controversy prior to December 20th, 1808 ; that he possessed 
and cultivated the same up to the time of the falling down of 
the fence, about six years before the change of government, 
when he removed from St. Louis to the mouth of the Maramec 
river, where he continued to reside until his death. No docu- 
mentary evidence of any concession or grant from the Spanish 
government was presented by plaintiffs. It was admitted that 
the premises in controversy lie within the outboundary lines of 
the town (now city) of St. Louis, as surveyed, marked, and 
_ established by the surveyor general of Illinois and Missouri in 
the year 1840, so as to include the out-lots, common field lots, 
and commons thereto belonging, in pursuance of the act of 
Congress of June 13, 1812. There was evidence bearing upon 
the question of location, which it is unnecessary to set forth. 
The defendants adduced in evidence surveys No. 379 and 
380, by which the land in controversy was designated and set 
apart in the usual form for the support of schools by the sur- 
veyor general. Defendants offered to read in evidence cer- 
tified copies from Livre Terrein of surveys, made by Martin 
Duralde, between 1770 and 1772, by authority of the Spanish 
government, of all the common field lots lying norh of the 
premises in controversy in the same common field, with the en- 
tries on the margin of the record of each survey in Livre TZer- 
rein in the following form in each case: ‘* Reuni au domaine 
du Roy pour les avoir abandonné dupuis longtems. St. Louis, 
le 4 Juin, 1793. [Signed] Z. Trudeau.” ‘*‘ Re-united to 
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the domain of the king for having abandoned these arpens since 
along time. St. Louis, the 4th of June, 1793. Z. Trudeau.” 
On the objection of plaintiffs, these copies of surveys, with the 
marginal entries signed by the lieutenant governor of the pro- 
vince, were ruled out as inadmissible. It also appeared from 
the testimony of Mr. Renard, th U. S. recorder of land titles, 
introduced by defendants, that the premises in controversy had 
never been surveyed by the United States until surveyed and 
assigned to the schools. 

The court, on its own motion, gave the following instruc- 
tions: ‘¢1. In order to enable the plaintiffs to recover in this 
action, it must appear in evidence to the satisfaction of the 
jury, that Philip Fine did, prior to the 20th day of December, 
1803, inhabit, cultivate and possess the land in question, and 
that he, or those representing his interests, continued to claim 
the same as a lot or out-Ict, or common field lot, in, adjoin- 
ing, or belonging to the town of St. Louis, after the said 20th 
of December, 1803, and down to the passage of the act of 
Congress of June 13, 1812. 2. Abandonment presents a 
question of fact and intention. If the party have only a naked 
possession, and leave the possession voluntarily, this is aban- 
donment. If he have possession coupled with a right, title or 
claim to the land, the mere quitting of possession is not neces - 
sarily an abandonment ; therefore, if it be proven that Fine left 
the possession of the land when the common fence fell down, 
his motive and intention in leaving the possession are proper 
objects for the consideration of the jury. And if it appear to 
the jury that, after leaving the land, he still considered it his 
own, and exercised acts of ownership over it, or continued to 
assert his right, title, or claim to it down to the 13th of June, 
1812, then the act of Congress of that date confirmed the title 
to him, and the title so confirmed is better than the title of the 
school board shown in evidence.” To the giving of which the 
defendants excepted. 

The court gave the following instructions, on the motion of 
defendants: ‘‘ 3. Unless the jury shall be able from the evi- 
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dence satisfactorily to ascertain and fix the location and boun- 
daries of the lot of land claimed to have been cultivated and 
possessed by said Philip Fine, prior to the 20th day of Decem- 
ber, 1803, and to identify said lot as being the same land now 
sued for in this case, they will find for the defendants. 4. If 
the jury find that Philip Fine abandoned the possession of the 
lot in question and removed from St. Louis prior to the 20th 
December, 1803, and that neither he nor any person under him 
did retake possession of said lot, or lay claim thereto up to or 
at the time of the passage of the act of Congress of 13th June, 
1812, then neither the said Fine, nor any person representing 
him, acquired any right or title to the premises by force of said 
act of Congress ; and the jury will find for defendants.” 

The court refused the following instructions asked for by 
defendants: ‘‘1. If the jury believe from the evidence that 
prior to the 20th day of December, 1803, the said Philip Fine 
abandoned the possession of the lot cultivated by him, and re- 
moved from the town of St. Louis to the Maramec, perma- 
nently ceasing to be an inhabitant of said town, and that he did 
not again become an inhabitant of said town prior to the time of 
the passage of the act of Congress of 13th June, 1812, nor 
retake possession of said lot, nor exercise any acts of owner- 
ship or claim over the same up to that date, they will find for the 
defendants. 2. The jury are instructed that the United States 
surveys of lots Nos. 1482 and 14838, called the Tayon lot and 
the Sarpy lot, are only prima facie evidence of the location 
and boundaries of those lots now, as between the government 
and the owners of those lots, and all persons claiming those 
lots against the present owners thereof; but that they do not 
of themselves alone furnish any evidence of the location and 
boundaries of the lot which Philip Fine is supposed to have cul- 
tivated prior to the 20th day of December, 1803. 3. Unless 
the jury are fully satisfied from the evidence, that the said Phi- 
lip Fine; under whom the plaintiffs claim, did, prior to the 20th 
day of December, 1803, inhabit or cultivate and possess the 
identical land in the petition mentioned and described, as an 
37—VOL. XXIII. 





ST. LOUIS. 


Fine v. The St. Louis Public Schools. 








out-lot or common field lot, adjoining or belonging to the town 
or village of St. Louis, claiming the same for himself under 
the authority or by permission of the French or Spanish gov- 
ernment, they will find for the defendants.” 

The jury found for plaintiffs. The defendants bring the case 
to this court by appeal. 

E. Casselberry, for appellants. 

I. The first instruction asked for by the defendants and re- 
fused by the court was improperly refused. The act of 1812 
does not purport to confirm rights to any one except to the in- 
habitants of the ‘‘ respective towns or villages.” 

II. The court erred in refusing the second and third instruc- 
tions asked for defendants. 

II. The court erred in ruling out as inadmissible the copies 
of Duralde’s surveys, with the marginal entries made by the 
lieutenant governor. 

IV. The court erred in giving instructions numbered 1 and 
2. (See generally Guitard v. Stoddard, 16 How. 412; Coke 
on Littleton, 250, 252; Hughes v. McAllister & Co. 15 Mo. 
302; Vasseur v. Benton, 1 Mo. 222, 296; Lajoye v. Primm, 
8 Mo. 368; Janis v. Gurno, 4 Mo. 458 ; Gurno v. Janis, 6 
6 Mo. 330; Beihler v. Coonce, 9 Mo. 847; Montgomery v. 
Landusky, 9 Mo. 705; Page v. Scheibel, 11 Mo. 167; Har- 
rison v. Page, 16 Mo. 182; Soulard v. Allen, 18 Mo. 590; 
Soulard v. Clark, 19 Mo. 570; 11 How. 96; 12 How. 434, 
222, 223; 18 How. 3; 15 How. 29; 4 Peters, 480; Clark 
v. Courteney, 5 Pet. 354; Barclay v. Howell, 6 Pet. 513; 
United States v. Arredondo, 6 Pet. 743; Elliott v. Pearly, 10 
Pet. 442; Ewing v. Bernet, 11 Pet. 515; United States y. 
Mitchell, 9 Pet. 734, 760 ; New Orleans v. United States, 10 
Pet. 718 ; Sigerson v. Pomeroy & Andrews, 13 Mo. 620.) 

Todd and Krum & Hurding, for respondents. 

I, The copies from Livre Terrezn, offered by defendants and 
excluded from the jury on the objection of the plaintiffs, were 
not competent testimony. The surveys copied from Livre Ter- 
rein all lie north of the premises in question, and they neither 
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proved nor tended to prove abandonment by Philip Fine of his 
claim of possession of the land sued for. The survey and 
marginal entries from Livre Zerrein only show the parties 
named (not Fine) had abandoned their claims and possessions ; 
and no inference can be drawn from them that Fine had done 
so, or that his land had been re-united to the king’s domain. 
II. The instructions given to the jury at the instance of the 
defendants and on the court’s own motion, embody the whole 
law arising upon the facts of the case. The case shows that 
there was evidence before the jury touching every proposition 
embraced in these instructions. The law was laid down to the 
jury as pointedly and strongly as the defendants had a right to 
ask. The questions of claim, possession, cultivation, aban- 
donment, location and boundaries, which were the essential 
elements of the case, were left to the jury under proper direcs 
tion of the court. (Landis v. Perkins, 12 Mo, 238 ; Salle dit 
Lajoye v. Primm, 3 Mo. 530; Page v. Scheibel, 11 Mo. 183.) 
III. The instructions asked by the defendants’ and refused 
are not law. The first instruction refused asserts the rule that 
the act of Congress of 13th June, 1812, does not operate to 
confirm any right or title to the premises in question, by reason 
of possession, cultivation, &c., unless the claimant up to and 
at the time of the passage of the act, was an znhabitant of the 
town of St. Louis. In other words, that, although Fine, prior 
to 1803, and up to the passage of the act of 1812, may have 
claimed cultivation and possessed the premises in question, yet, 
if he was not an inhabitant of St. Louis at the time of the pas- 
sage of the act, his claim is not confirmed. This, surely, can 
not be the law. The second instruction refused is but a com- 
mentary on parts of the testimony, and should have been refused 
for that reason. Besides, this instruction was calculated to 
mislead the jury. If surveys 1482 and 1483 are prima facie 
evidence of the location of the land mentioned in those sur- 
veys, and if the witnesses, in fixing the location and bounda- 
ries of the premises in question, refer to those surveys, then 
they are some evidence, and tend to show the true location of 
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the premises sued for. To have given this instruction would 
have been error. The whole substance, that is law of the third 
instruction refused, is embraced in the instructions given by 
the court. There is, then, no error in the refusal of the court 
to give these three instructions. 


Scott, Judge, delivered the opinion of the court. 


We have no hesitation in expressing our dissatisfaction with 
the verdict in this case ; and, but for the rule which restrains 
this court from reversing a judgment for the refusal of the 
court below to grant a new trial on the ground that a verdict is 
against the weight of evidence, we would readily remand this 
cause for another trial. In speaking of the early construction 
the act of the 13th of June, 1812, had received, that oral evi- 
dence of inhabitation, cultivation or possession prior the 20th 
December, 1803, would prove a title under its provisions, this 
court remarked that no inconvenience can result from adhering 
to the received construction of the act. A claim, now for the 
first time presented, disconnected with any possession, and re- 
lying solely on proof of inhabitation, cultivation or possession 
prior to the 20th December, 1803, to defeat another title, would 
not receive much consideration, and might, without any appre- 
hension of injurious consequence, be submitted to the consider- 
ation of a jury acting under the direction of the court. (Sou- 
lard v. Clark, 19 Mo. 582.) This was said in a case on which 
the defendant was in possession claiming under the act of 1812. 
It was supposed that a party then presenting his claim for the 
first time under the act of 1812, after so long a delay, having 
failed to make any proof under the act of 26th May, 1824, 
would stand in a very different situation from that occupied by 
him who was in possession, defending under the act of 1812. 
The court did conceive that a claimant, under such circumstan- 
ces, would meet with difficulty before a court and jury, in dis- 
turbing one in possession under a valid subsequent title. On 
the question of abandonment, there is a great difference between 
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the case of him who defends his possession under the act, and 
of him who asserts his claim for the first time, after a delay of 
thirty or forty years, and after a town, as in this instance, has 
been built upon the land. We must not shut our eyes to the 
state of things prior to, and at the date of, the act of 1812, and 
that which now exists. At the former period, many lots were 
of little or no value, and the presumption of their having been 
abandoned was no more unreasonable than presuming an old 
hat or coat had been thrown away. The country was unset- 
tled. The number of inhabitants bore no proportion to the 
quantity of land, which might be had at any time by asking for 
it. Now that these lots have attained their present enormous 
value, after costly improvements have been made upon them, it 
is an easy matter to set up the pretence that they never were 
abandoned, when, but for their enhanced value, a claim to them 
would not have been heard of. If a man has a thing of little 
or no value, which he leaves and never does any thing with for 
thirty or forty years, is there any hardship in presuming an 
abandonment of it, especially in favor of one who has paid a 
full consideration for it, and after it has been increased in value 
a thousand fold? Jurors should not close their eyes to the cir- 
cumstances by which they are surrounded. They must know 
that the unprecedented rise in the value of real estate here has 
sent speculators in all directions seeking for those who may 
possibly have had a claim to land in St. Louis, and their des- 
cendants ; informing them of claims of which they had never 
before heard ; purchasing them for little or nothing, and then 
suing in their names to the ruin of honest and industrious men. 
It is obvious from the state of things existing here, that the in- 
terests of society—and it is in harmony with the law—require 
that, in trying claims under the act of 1812, jurors should be 
liberal in indulging a presumption of abandonment against 
claims which have been long neglected, and whose only sup- 
port is on slight oral evidence of inhabitation, cultivation or 
possession sixty or seventy years before they were asserted. 

These observations have been induced by the facts set forth 
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in the record, showing an attempt of the plaintiffs, with their 
title, to overcome that of the Schools. How the case would 
stand were the plaintiffs seeking to recover from one who relied 
solely on the title derived from their ancestor, we will not un- 
dertake to determine, as we do not know that the question is in 
the record; for, from the arrangement made, it seems that the 
result of the suit as to the Schools is to determine the fate of 
the other defendants. 

Other cases may present different phases. In controversies 
of this kind, it is obvious that each case must be determined by 
its own circumstances, mingled with the consideration that a 
mistrust of all claims that have long been dormant is inculeated 
by our law. 

We are of the opinion that the court below erred in rejecting 
the extracts from the Livre Terrein. These extracts were 
important to show that, under the Spanish government, it was 
not unusual for the inhabitants to abandon their possessions. 
The jury which tried the cause were living under our system of 
laws, where such a thing as abandoning the right, title or claim 
to real estate is not known. Hence, in determining a question 
of abandonment under another government and a different state 
of titles, it was material for them to know that the practice of 
abandoning possessions was not unusual. Not that an aban- 
donment by one is proof of an abandonment by another, but 
that such a thing was practiced. A jury acting under a sys- 
tem or law where such a thing as an abandonment is not known, 
in determining the question whether an abandonment took place 
under a former government in times long past, may take into 
consideration the fact that abandonments were not unusual; as 
furnishing some evidence as to the probability of an abandon- 
ment having taken place in a particular instance. The idea 
of an abandonment being foreign to the notions of our jurors, 
it was right not only that they should know that there was a law 
on the subject, but that acts of abandonment did actually take 
place. As the fact was an ancient one, and one that transpired 
under another government, the jury should have been put in the 
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same situation, as to knowledge of surrounding circumstances, 
as their own experience and observation would have furnished 
had they been trying a fact which occurred in their own times 
and under their own government. 

Judge Ryland concurring, the judgment will be reversed, and 
the cause remanded. 


RANKIN, Respondent, v. Harper eé al., Appellants. 


1, A father purchased land in the name of his son with intent to defraud his 
creditors ; held, 1st, that the contemplated fraud upon creditors repelled 
the presumption of an advancement to the child; that consequently there 
was a resulting trust to the father for the benefit of his creditors ; 2d, that 
this interest in the father was subject to seizure and saie on execution un- 
der judgments in favor of such creditors. 

2. A defendant can not be a witness for his co-defendant. 

3. Where, upon the polling of a jury, eleven assent to the verdict, and one 
juror, in answer to the question of the clerk, “is this your verdict ?” an- 
swers as follows: “ It is, as far as it goes ;”? held, this answer does not in- 
validate the verdict. 

4. A. having purchased a tract of land, it was conveyed to a son of A. with 
intent to defraud the creditors of A.; held, in a suit to annul this deed in 
behalf of one of those creditors who had purchased the land at a sale on 
execution under a judgment in his favor against A., that evidence was in- 
admissible to show, in behalf of defendants, the pecuniary circumstances of 
A. several years after the conveyance to his son. 


Appeal from St. Louis Land Coure. 


The petition of the plaintiff, Harper, sets forth substantially 
that plaintiff is entitled to the possession of the land in contro- 
versy ; that one Otis West, under whom plaintiff claims, pur- 
chased the same at a sheriff’s sale on execution under a judg- 
ment against Daniel Harper, one of the defendants, and re- 
ceived the sheriff’s deed therefor dated May 15, 1846; that 
defendants have been in unlawful possession of said premises 
since May 15th, 1846; that ‘‘ in the year 1839, the said Dan- 
iel Harper was largely indebted, and was in fact insolvent ; 
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and that at said time he was indebted to Josiah Pope and Otis 
West in about the sum of $300; that in said year 1839, said 
Daniel Harper purchased the tract of ground above described 
and paid for the same ; that the said Daniel Harper, with the 
intent and for the purpose of defrauding, hindering and delay- 
ing his creditors, procured a deed to be made to the said Orrin 
Harper, a son of the said Daniel Harper, then a boy not over 
the age of eight years ; that said Danie} Harper refused to per- 
mit the deed to be made to himself, though he paid the pur- 
chase money; a part of which purchase money, so paid for 
said ground, was received by said Harper for and on account 
of the goods and merchandize purchased by the said Daniel 
Harper of the said Pope & West in year 1837, and which was 
never paid for by said Daniel Harper up to the time of the sale 
of the above described tract of ground to said West in the year 
1846. Plaintiff states that said conveyance to Orrin Harper, 
made as aforesaid for the purpose of hindering and delaying 
the creditors of the said Daniel Harper, was and is clearly and 
utterly void. Plaintiff asks judgment for the recovery of the 
above described premises, for the rent of the same for five 
years next preceding the filing of this petition, together with 
damages and costs. Plaintiff further asks that said conveyance 
to Orrin Harper be declared void, and that the said defendants 
be compelled to convey said premises to said plaintiff, or that 
the court will do it for them; and for such other and further 
relief as the said plaintiff may be entitled to in the premises.” 

Daniel Harper answered, denying the fraud in the petition. 
Orrin Harper answered by a guardian ad /item in the common 
form, submitting the rights of the infant to the protection of the 
court. 

The evidence introduced tended to prove the truth of the 
facts charged in the petition. It appeared that Josiah Pope 
and Otis West, of the firm of Pope & West, in the year 1844, 
recovered a judgment for $317 81 against Daniel Harper upon 
an indebtedness which had accrued in their favor previously to 
the purchase of the land in controversy by Daniel Harper, and 
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the conveyance to his minor son Orrin Harper ; that execution 
issued February 9th, 1846, and was levied upon the land in 
controversy in April, 1846, to pay an unsatisfied balance ; that 
Otis West became the purchaser at the sheriff’s sale, and re- 
ceived the sheriffs deed therefor dated May 16,1846. Defen- 
dants offered to prove the state of Daniel Harper’s pecuniary 
circumstances in the year 1842 and later. The court excluded 
the testimony. Plaintiff in reply introduced in evidence the 
sheriff’s return on the execution against Harper dated Februa- 
ry 9, 1846, to the effect that ‘‘ no goods and chattels of Har- 
per were found out of which to make the balance of the execu- 
tion.” Defendants then again offered to prove that, during 
the whole time of the life of the execution, said Harper was 
the visible and known proprietor of a large amount of personal 
property subject to execution, more than sufficient to satisfy 
the same. The court excluded the testimony. Daniel Harper 
was offered as a witness for his co-defendant, Orrin Harper, 
but was rejected by the court. 

The court, on the motion of plaintiff, gave the following 
instructions : ‘1. If the jury find from the evidence, that, at 
the time of the purchase of the lot described in plaintiff’s peti- 
tion by Daniel Harper, said Harper was indebted to Pope & 
West ; that said Harper paid the purchase money for said lot, 
and caused said lot to be conveyed to said Orrin Harper, with 
the intent or for the purpose of hindering, delaying, or de- 
frauding his creditors,—they will find the issue for the plain- 
tiffs. 2. If the jury find the issues (declared to them by the 
court) for the defendant, they ought to say so in their verdict, 
and need say no more. If they find the said issues for the 
plaintiff, they ought also to assess damages for the detention 
of the land, and declare the monthly value of the land.” 

The defendants moved the court to give the following in- 
structions: ‘‘1. If Harper, the father, at the time of the pur- 
chase of his son, was solvent, and did not intend by such pur- 
chase to cheat or defraud his creditors, then the son, by the 
purchase and deed to him, acquired the title to the land, and 
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the plaintiff can not recover. 2. If Harper had, at the time 
of the levy and sale on execution, property other than the land 
now in dispute sufficient to satisfy said execution, and which 
was openly and notoriously held by him, then Otis West, one 
of the judgment creditors, did not acquire any title to the land 
in dispute by the sheriff’s deed. 38. The sheriff’s deed read in 
evidence to Otis West was inoperative and void, and passed no 
title.’ The court refused to instruct the jury as requested by 
defendants. Exceptions were duly taken. 

The jury found for the plaintiff, and assigned his monthly 
damages ‘‘ at the sum of fifty cents per month for the time said 
plaintiff was kept from possession of the premises.”’ Upon the 
return of the jury with a written verdict, on the motion of de- 
fendants, the jury was polled. Eleven of the jurors assented 
to the verdict. One juror, in answer to the question of the 
clerk, ‘‘ is this your verdict ?”’ said ‘* it is, as far as it goes.” 
The defendants objected to the reception of the verdict. The 
court ordered the verdict to be received as the unanimous find- 
ing of the jury. 

The court, by its own decree, annulled the conveyance of 
May 10, 1839, to Orrin Harper, and vested all the right, title 
and interest of the defendants, Daniel and Orrin Harper, in and 
to the tract of land in controversy, in the plaintiff, Harper ; and 
ordered ‘‘ that plaintiff recover of said defendants the monthly 
damages aforesaid, in form aforesaid as assessed, together 
with costs,”? &c. Defendants appealed to this court. 

R. M. Field, for appellants. 

I. In the most favorable aspect of the case for the plaintiff, 
the defendant Daniel Harper made a fraudulent purchase for his 
son. It is conceded that a court of equity would, in favor of 
a creditor, raise out of the property purchased the money ad- 
vanced by the father. But the father had no estate or interest 
in the land to be sold on execution. (R. C. 1845, p. 478.) 
There is no resulting trust in favor of a parent purchasing in 
the name of a child. (2 Sudg. on Vend. 145; Matthews’ Pre- 
sump. Ev. 61; 2 Johns. Ch. 405; 17 Eng. Ch. R. 447.) The 
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statute against fraudulent conveyances only avoids fraudulent 
Sales in favor of creditors of the grantor. (R. C. 1845, p. 
525.) To apply the statute to the present case would mani- 
festly defeat the object of the plaintiff; for, if the deed from 
Daniels to Orrin Harper were void, then the title to the land in 
controversy still remained in Daniels, and the plaintiff could not 
recover. That a fraudulent purchase is not within the statute 
against fraudulent conveyances appears from the following au- 
thorities : Roberts on Fraudulent Conveyances, 463 ; 1 Yerg. 
79; T Yerg. 155 ; Gowing v. Rich, 1 Iredell, 553. 

II. The court below erred in excluding Daniel Harper as a 
witness on behalf of his co-defendant. The father, though a 
formal party on the record, had really no interest in the con- 
troversy. He claimed no estate in the land. It was indiffer- 
ent to him whether the land was adjudged to his creditor or his 
son. The suit was equitable in its character, and the present 
question must be judged by the rules prevailing in courts of 
equity. The established rule. in equity is, that a defendant 
having no interest is a competent witness. (McDonald v. 
Neilson, 2 Cow. 1383; Kirk v. Hodgson, 2 Johns. Ch. 550; 
Rutter v. Elliot, 15 Conn. 187; Ridgway v. Newbold, 1 Har- 
ring. 885; 1 Bland, 508 ; 2 McCord’s Ch. 185, 205; 1 Jones’ 
Eq. 24; 5 Paige, 633 ; 1 Green’s Ch. 821.) The new prac- 
tice act has not changed the rule. (1 Code Rep. 123; id. 
113; 9 How. P. R. 385.) Nor is it material that the witness 
might have been subjected to costs. (Burns v. Taylor, 23 
Ala. 255.) Nor under the practice here was any previous or- 
der necessary. (Black. v. Chase, 15 Mo. 344.) 

III. The court below erred in excluding the testimony offered 
as to Daniel Harper’s pecuniary circumstances subsequent to the 
conveyance by Daniels, for it was material to be considered in 
an inquiry into his intentions in procuring the conveyance to his 
son. When the plaintiff was permitted to read to the jury the 
sheriff’s return of nulla bona to prove that the defendant had 
no property subject to execution in 1846, the defendants should 
have been allowed to show the contrary. 
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IV. The court below erred in receiving the verdict after one 
of the jury declared that he assented to it only ‘‘ as far as it 
went.” That juror gave to his assent a qualification, that he 
must have regarded as material, or he would not have mentioned 
it. (5 Burr. 266.) So too, the verdict is void as not finding 
all in issue; for the damages are not found in a manner that 
any verdict can be rendered. (1 Grah. & Wat. on New Trials, 
140 and cases cited. ) 

V. The judgment is repugnant, contradictory and void. It 
declares the deed from Daniels to be void, and then conveys all 
the right, title and interest of the defendants to the plaintiff. 
In other words, the judgment annuls all the title of the defen- 
dants, and then transfers this annulled title to the plaintiff. 

VI. The judgment is erroneous in awarding damages at a 
rate per month for a term not fixed and not ascertainable. 

Knox & Kellogg, for respondent. 

I. Daniel Harper was not a competent witness for his co- 
defendant. (19 Mo. 263 ; 17 Mo. 367.) 

II. The sale and deed by the sheriff to Otis West were suffi- 
cient to vest the title to the lot sued for in said West. (4 Mo. 
116 ; 10 Mo. 34, 175, 187; 15 Mass. 211 ; 12 Wend. 414; 
4 Denio, 439 ; 1 Conn. 525; 11 Conn. 369; 10 Conn. 1387 ; 
2 Barr, 38 ; 8 B. Mon. 566; 1 Johns. Ch. 582; 8 Eng. 83; 
R. C. 1845, ch. 67, § 2.) 

Ill. The instructions given put the case fairly to the jury. 


LEONARD, Judge, delivered the opinion of the court. 


The main question in this case is, whether land, purchased 
in the name of a child for the purpose of defrauding creditors, 
is subject to sale under our execution laws; or whether, in such 
a case, the only remedy of creditors is to purchase the property 
in equity, and have it declared subject to a trust for the pay- 
ment of debts. This is a new question here to some extent, 
although somewhat involved in the case of Howe & Wallace v. 
Waysman, heretofore determined in this court, (12 Mo. 169,) 
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and we proceed to consider it both on principle and authority, 
but in as brief a manner as possible. 

Under the English law, legal estates only were subject to legal 
executions, and of course the equitable owner of land was be- 
yond the reach of executions at law. This was remedied by the 
29 Car. 2, ch. 3, § 10, which subjects to execution all real es- 
tate of the defendant which any other person holds in trust for 
him ; and as it was a principle of equity law, that, if one pur- 
chased land in the name of a stranger, the use resulted to the 
party who paid the purchase money, this resulting trust, of 
course, became liable to execution under the provisions of the 
statute. If, however, the conveyance be in the name of a wife 
or child, it is presumed to be a provision for the former and an 
advancement to the latter, and in such case, therefore, there is 
no resulting trust. Butit is to be observed that this presump- 
tion may be repelled by contrary proof, and then the trust re- 
sults, as in the ordinary case of a purchase in the name of a 
stranger. And Sugden says, (2 Vend. & Pur. 171,) that if 
the purchase be after marriage and voluntary, it may perhaps 
be deemed fraudulent as against creditors in like manner as if 
the property actually vested in the husband. It has, however, 
(he continues) been strenuously argued that a purchase is not 
within the operation of the 13th Elizabeth, for, as the purchaser 
may give the money to the object of his bounty to purchase the 
estate for himself, he may by the same reason direct a convey- 
ance to be made to him; and this seems to be the better reason 
when the case is clear of actual fraud. 

In New York, where the statute of 29th Car. 2 was in force 
by re-enactment, the very case here suggested of actual fraud 
occurred in Guthrie v. Gardiner, (19 Wend. 41,) where, in an 
action of ejectment, the plaintiff claimed land under a deed made 
to her by a stranger at the request of her husband, who paid 
the purchase money and directed the deed to be made to his 
wife for the benefit of his family, and to protect the property 
from his own debts, for which it was afterwards sold under ex- 
ecution and bought by the defendant. The court declared that 
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the presumption that the deed was a provision for the wife, 
having been rebutted by the proof of actual fraud, a resulting 
trust arose to the husband in favor of his creditors, and that the 
fee passed under the execution sale to the purchaser. The ori- 
ginal statute was subsequently repealed in New York, and it 
was then provided that no use should result to the party who 
paid the money, but that the title should vest in the grantee, 
and that the conveyance should be presumed fraudulent as 
against existing creditors ; and that, if the presumption was not 
disproved, a trust should result to them to the extent which 
that should be necessary to satisfy their demands. (Per Brown, 
C. J., in Wait v. Day, 4 Denio, 442.) Under this statute, the 
chancellor of New York thought this land could not be sold un- 
der an execution at law, but that the creditors must go into 
equity to have the effect of the statute trust. The words of 
the statute seem to require that construction, but the Supreme 
Court decided otherwise, and held that the remedy of the cred- 
itors was, as before, by an execution sale, which they deemed 
amore direct and speedy remedy than a resort to a court of 
equity. (Wait v. Day, 4 Denio, 439.) Our execution law is 
quite as broad in its terms as the English act, and has received, 
practically, a more liberal construction. In its language, it 
extends to every interest in the land of which the party himself, 
or any one for his use, is seized in law or equity. Although 
the case of Howe & Wallace v. Waysman was that of a pur- 
chaser and not of a creditor, yet the reasoning of the court 
applied quite as forcibly to the latter as to the former. Qur 
law subjects all that a man has as property to the payment of 
his debts, and we know of no reason why the trust, that results 
to him who pays the purchase money, and which can not be al- 
lowed .to stand as an advancement to a child, or a provision for 
a wife, on account of the actual fraud, should not be allowed 
to result to the debtor for the benefit of his creditors, so as to 
afford them the speedy and easy remedy of an execution sale. 
It ill- becomes the parties to the fraud, after they have been de- 
tected and foiled in their attempt, to complain of the sacrifice 
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of property incident to such sales. These sacrifices are per- 
haps fully compensated for by their practical teachings, that, , 
after all, ‘* honesty is the best policy.” 

The manifest defect of our law, in refusing to allow a defen- 
dant in any suit to be a witness for his co-defendant, we can 
not remedy by judicial construction. It existed in the original 
act in New York, but was amended there at the very first ses- 
sion of the legislature that afterwards occurred. Our legisla- 
ture, however, have not seen proper to correct what we suppose 
is a mere oversight, and we are not at liberty to do so. 

There is nothing in the answer of the juror that ought to in- 
validate the verdict ; nor do we think there is any thing in the 
exclusion of the evidence in reference to the pecuniary condi- 
tion of the debtor, so long after the impeached transaction. It 
was not competent evidence for the defendant at first, nor did 
it become so after the plaintiff had put into his case the execu- 
tion and return under which he derived his title to the property. 
This was competent proof for the plaintiff in making out his 
title, and he was obliged perhaps to put it in for that purpose, 
and the defendant can not be allowed to seize hold of this in 
order to get in illegal evidence, under the pretence of rebutting 
a fact that appeared incidentally in the sheriff’s return. 

The formal defects in the judgment will be amended here, 
and, with the consent of the plaintiff, the damages to be adjudg- 
ed will be confined to those that have occurred since the judg- 
ment below. We shall accordingly reverse the judgment below 
and enter judgment here, vesting in the plaintiff the title ac- 
quired by the defendant, Orrin Harper, under the impeached 
conveyance, and for the possession of the land, and the costs of 
both courts. The judgment below is reversed, and the judg- 
ment here pursuant to this opinion. 











































ST. LOUIS. 


Eddy v. Baldwin. 








Eppy, Defendant in Error, v. BaLpwin e¢ ai., Plaintiffs in 
Error. 


1. E. as surviving partner of the firm of B. & E., recovered a judgment 
against C. for money embezzled by him while a clerk for B. & E. from the 
year 1841 to 1848 ; an execution was issued under this judgment, and levied 
upon a lot that had been, in May, 1844, conveyed to one D. in trust for the 
separate use of the wife of C.; E. became the purchaser at the sheriffs 
sale, and received a deed from the sheriff, and brought suit,—to which D. 
and C. and the wife of C. were parties—to obtain a decree vesting in him- 
self all the right, title and interest of D., the trustee, and of the wife of C. 
in said lot, on the ground that the same was conveyed to D. for the sepa- 
rate use of the wife with the intent to defraud and hinder the creditors of 
the husband : held, that the judgment against C., though conclusive against 
him as to the items upon which it was found, (and which appeared in the 
report of a referee confirmed by the court,) was not conclusive as against 
the other defendants ; that they might show that the deficits against C., in 
the account kept by him as clerk of B. & E., and upon which the judg- 
ment against him had been recovered, were caused by the interference of 
E. ; and that forced balances were made by C. at the suggestion of E., and 
that consequently there was no indebtedness on the part of C. to B. & E. at 
the date of the deed of May, 1844, to D. 

2. Where land, purchased with the monsy of the husband, is conveyed toa 
trustee in trust for the separate use of the wife with intent to hinder and de- 
fraud the creditors of the husband, it is subject to be sold under execu- 
tions issued under judgments in favor of such creditors. 


Error to St. Louis Court of Common Pleas. 


This was a suit instituted by Joseph A. Eddy against Henry 
Baldwin, Julia A. Baldwin his wife, Samuel Willi, and T. G. 
Stewart. The petition states, substantially, that on the 30th 
of April, 1852, a judgment was recovered in the St. Louis 
Court of Common Pleas by Joseph A. Eddy, as surviving part- 
ner of Beach & Eddy, against Henry Baldwin, for $5888 23; 
that an execution issued upon this judgment, which was levied 
upon all the right, title and interest of Henry Baldwin in the 
lot and premises in controversy ; that Joseph A. Eddy, plain- 
tiff, became the purchaser at the sheriff’s sale, and received 
the sheriff’s deed therefor dated September 21st, 1852 ; that 
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on the 30th day of May, 1844, one Josephus W. Hall con- 
veyed the lot in question to the defendant Willi, in trust, for 
the sole benefit, use and advantage of Julia A. Baldwin, for 
the consideration of $3850 ; that on said 30th of May, 1844, 
and for many years previously, said Henry Baldwin was and 
ever since has been wholly insolvent ; that, at the date of said 
deed to Willi, he was largely indebted to the firm of Beach & 
Eddy ; that for this indebtedness the said judgment of April 
30th, 1852 was obtained; that, at the time of the marriage, 
said Julia had no separate estate, nor has she since acquired 
any by descent, devise, gift or otherwise ; that the said con- 
sideration of $3850 was wholly furnished out of moneys be- 
longing to Henry Baldwin; that said ‘* Henry and Julia A. 
Baldwin, contriving and confederating together for the purpose 
of defrauding and hindering the then existing creditors of said 
Henry, among whom were said Beach & Eddy, and also the 
subsequent and future creditors of him, the said Henry, among 
whom were said Beach & Eddy, from obtaining the payment 
of their just debts, and in order to conceal from them the pro- 
perty of the said Henry, fraudulently contrived to have the said 
conveyance from Hall and wife made to defendant Willi in 
trust, for the separate and exclusive use and benefit of said 
Julia A. ;” that said Henry and Julia A. took possession of 
said premises and occupied them until they rented them to de- 
fendant Stewart. Plaintiff prayed that the interest, title, claim 
and estate of the said Willi and of the said Julia A. Baldwin 
in the lot in controversy be vested by a decree in himself. 
Plaintiff, to make out his case, introduced the judgment and 
execution against Henry Baldwin in favor of Eddy; also the 
sheriff’s deed to said Eddy. Plaintiff also offered in evidence 
thebill of particulars accompanying the petition in the case in 
which that judgment was obtained ; also the report of the ref- 
eree in that case. The defendants, Julia A. Baldwin and S. 
Willi, objected to their introduction ; the court admitted the bill 
of particulars, and so much of the report of the referee as gave 
the items and the decision of the referee on each item. Some 
38—vOL. XXIII. 
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of these items were of a date prior to the date of the deed of 
Hall to Willi. 

Defendants offered to prove that the plaintiff Joseph A. 
Eddy, in 1841-2-3-4-5-6-7 and 8, controlled the cash account 
in the store of Beach & Eddy, and that he had access at all 
times to the money; that he handled the money frequently ; 
that he controlled Baldwin entirely ; that he made him a mere 
instrument in his own hands in the keeping of the cash accounts ; 
that he kept many memorandums of cash in his own hands, 
and caused forced balances to be made upon his own sug- 
gestion, and that the deficits were occasioned by these irregula- 
rities and by Eddy’s interference with the cash account. This 
testimony was ruled out as inadmissible, on the objection of 
plaintiff. 

Defendants also gave in evidence a certificate of discharge of 
Henry Baldwin from his debts under the’ general bankrupt law 
of the United States. The certificate was dated May 2, 1853, 
and issued out of the district court of the United States for the 
district of Missouri, and showed that the petition for a dis- 
charge was made July 18, 1842, and the discharge decreed 
September 5, 1843. 

The court gave the following instructions to the jury: ‘‘ 1. 
If the jury find from the evidence that the consideration of the 
deed from Hall to Willi was paid by Henry Baldwin out of the 
moneys in his possession, or out of the earnings of his wife, 
and the proceeds of the sale of her jewelry by her, and the pro- 
ceeds of a prize drawn by her in a lottery ; or, if the jury find 
that said Julia, the wife of said Henry, paid the consideration 
of said deed to Willi out of her earnings and the proceeds of 
the sale of her jewelry and the proceeds of a prize drawn by 
her in a lottery, whilst she was the wife of said Henry; and if 
they further find that said deed was made or contrived by said 
Henry and Julia, or either of them, for the purpose of protect- 
ing the property described in said deed from the creditors of 
said Henry, or of placing said moneys beyond the reach of the 
creditors of said Henry, or of preventing them from collecting 
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their just demands against said Henry, or hindering or delaying 
them in the collection of said demands, then the jury should find 
that said deed was made or contrived with the intent to hinder, 
delay or defraud the creditors of said Henry. 2. To ascertain 
the intent with which said deed was made, the jury should take 
into consideration all the facts and circumstances in evidence. 
They should not presume a fraudulent intent without proof 
thereof. Fraud is not to be presumed, but it may be proved 
indirectly by such facts and circumstances as satisfy the jury 
of its existence, as well as by direct proof. The burthen of 
proving said intent is on the plaintiff. 3. The judgment in fa- 
vor of Joseph A. Eddy against Henry Baldwin, and the ref- 
eree’s report therein, read in evidence, are conclusive proof of 
the indebtedness of said Baldwin to said Eddy to the amount 
of said judgment, and that the same is founded upon the items 
of indebtedness set forth in said report, and as against this in- 
debtedness the certificate of discharge in bankruptcy of said 
Baldwin is no discharge of him from any of said items.” 

The following instructions asked by defendants, Julia A. 
Baldwin and Samuel Willi, were refused: ‘1. The earnings 
of Mrs. Baldwin and her personal savings, as well as the pro- 
ceeds of a prize drawn by her in a lottery, if her husband al- 
lowed her to apply the same to her own use, vest in and belong 
tovher in equity, as against the claim of her husband thereto. 
2. If the consideration of said deed of Hall to Willi, trustee of 
Julia A. Baldwin, was paid by Julia out of the proceeds of 
her own earnings and savings, and a prize in a lottery drawn 
by her, then such consideration was not paid by money belong- 
ing to Henry Baldwin.” 

The jury found the following verdict upon issues framed and 
presented to them by the court : 

‘61, As to the first issue, we, the jury, find in the affirma- 
tive, that the judgment in favor of Joseph A. Eddy, surviving 
partner of Beach & Eddy, against Henry Baldwin, was ren- 
dered and an execution issued thereon, and under it the prop- 
erty described in the deed to Willi was levied upon and sold 
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to the plaintiff, and a deed thereof made to him, as said facts 
are alleged in the petitior. 

‘2. As to the second issue, we, the jury, find that, when the 
deed of Hall to Willi, named in the petition, was made and de- 
livered, Henry Baldwin, the defendant, was insolvent, and that 
he was indebted to Lewis Beach and Joseph A. Eddy. 

‘¢3. As to the third issue, we, the jury, find that the consi- 
deration of said deed to Willi was paid to Hall by said Willi and 
Dr. Brown with money furnished to them for the purpose by 
Julia A. Baldwin, out of funds in her hands at the time, de- 
rived partly from her earnings as a school teacher, whilst she 
was the wife of said Henry Baldwin, partly from the proceeds 
of her jewelry sold by her during the time she was the wife of 
said Henry, and partly from the proceeds of a prize drawn in 
the lottery on a ticket bought by said Henry with his own 
money, and given to said Julia by him after it had drawn a 
prize of eight thousand dollars. 

‘¢ 4, As to the fourth issue, we, the jury, find that said deed 
of Hall to Willi was made or contrived with the intent to hinder, 
delay or defraud the creditors of said Henry Baldwin; and that 
said Henry was, and that said Julia was, privy to said intent. 

‘¢5. As to the fifth issue, we, the jury, find that the consi- 
deration for said deed to Willi was paid as stated in our finding 
of the third. 

‘¢ 6. As to the sixth issue, we, the jury, find that the consi- 
deration for said deed to Willi was paid as stated in our finding 
of the third issue ; and that seventeen hundred and twenty dol- 
lars thereof were so paid from the funds derived from her earn- 
ings as school teacher, whilst Julia was the wife of said Henry ; 
and one hundred and thirty dollars from the proceeds of the 
sale of her jewelry, during said time ; and two thousand dollars 
from the proceeds of the prize, as found by us on the third 
issue.” 

A motion for a new trial, made by Julia A. Baldwin and 
Willi, having been overruled, they moved also in arrest of judg- 
ment, which motion was also overruled, and a decree was ren- 
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dered vesting in plaintiff all the right, title and interest of 
Henry Baldwin, Julia A. Baldwin, and her trustee, Samuel 
Willi, in and to the lot in controversy. It was further ordered 
that plaintiff recover and have possession thereof, and to that 
end a writ of possession was awarded. Exceptions were duly 
taken. 

T. Polk and B. A. Hill, for plaintiffs in error, cited 2 Sto- 
ry’s Eq. §§ 1877, 1880; Gentry v. McReynold, 12 Mo. 518 ; 
Curtis v. Price, 12 Ves. 89, 103; Arundell v. Phipps, 10 Ves. 
140; 1 Roper on Husband and Wife, 325; 1 Swanst. 106; 
Townshend v. Windham, 2 Ves. sr. 11; Kidney v. Cropmaker, 
12 Ves. 186; Montague v. Lord Sandwich, 12 Ves. 148; 
Stephens v. Clive, 2 Bro. C. Cas. 90; Story’s Eq. § 361-2-5 ; 
Foggord v. Tolcott, 2 Edw. Ch. 628; Parish v. Rhodes, 
Wright, 339; Westbrook v. Comstock, Walker’s Ch. 314; 
Whitesides v. Davis, T Dana, 101. 

. Todd, Krum & Harding, for respondents, cited 11 Wheat. 
210; Bailey, 415; 1 Monroe, 44; 2 Hill & Cowen’s Notes, 
950, 960; 1 Greenl. Ev. 524, 528, 523; 14 Mo, 597; 7 
Mo. 125; 28. & R. 275; 17 Mo. 376; R. C. 1855, art. 3, 
secs. 8, 9; Clancy on Rights 8, 440; 8 Mass. 229; 9 Mo. 
628 ; 12 Mo. 169, 5383; 18 Mo. 378; 19 Mo. 840; 7 Mo. 
452 ; 2 Roper on law of Husband and Wife, 137-8-9, ch. 7; 
2 Kent’s Com. 189; 2 Story’s Eq. § 1403-4. 


LEONARD, Judge, delivered the opinion of the court. 


We have come to the conclusion that the court erred in ex- 
cluding the proof, offered through the witness Ladd, of Eddy’s 
control over and interference with Baldwin in reference to the 
cash account kept by the latter as the clerk of Beach & Eddy. 
The judgment against Baldwin, which was founded mainly on 
the items in this account, may conclude him as to the nature 
and dates of the several items of indebtedness on which the re- 
covery was had; but does it also conclude the other defen- 
dants here to the same extent, so as to preclude them from 
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showing, for the protection of their own rights, that no such 
indebtedness existed at the times indicated? We are not aware 
of, nor have we been referred to, any case to this effect; and, 
upon principle, we think it can not beso. It is of course con- 
clusive against the world of the party’s indebtedness at the time 
of the recovery ; but we do not see how it can be held conclu- 
sive against a grantee in an alleged fraudulent conveyance of 
such indebtedness at a time long anterior to the judgment, for 
the purpose of impeaching the conveyance as fraudulent by 
reason of the then existing indebtedness of the grantee. The 
principal matter in this case to make out the alleged fraud, 
was the husband’s indebtedness at the date of Hall’s deed of 
May, 1844, to Willi, for the use of the wife ; and, as the hus- 
band’s discharge in bankruptcy, in 1848, extinguished all his 
general prior indebtedness, it became material to show that the 
several items of the judgment indebtedness existed before the 
date of the deed, which was several years before the judgment, 
and that they were also of such a character as exempted them 
from the operation of the bankrupt’s certificate. We do not 
know that the rejected proof would have weighed much with the 
jary against the fair presumption of such indebtedness furnished 
by the recovery, or, indeed, that it ought to have had much 
weight ; but yet we think it was competent evidence, and that 
therefore the court erred when they excluded it. 

Passing from this point to the substantial merits of the case, 
we remark, that this suit is not to subject the lot to the payment 
of a debt, but to try the alleged fraud in equity, in order, if it 
be found, that it may be so decreed, and the proper title passed 
to the purchaser, and the matter thereby concluded, once for 
all, instead of being left open for interminable litigation at law. 
And here the first question that meets us is, supposing the set- 
tlement to have been fraudulent in fact against the husband’s 
creditors, whether the lot was subject to an execution sale for 
the payment of his debts? The objection is, that the lot never 
belonged to the husband, and that, of course, he never made any 
disposition of it to be adjudged fraudulent and void as against 
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his creditors. In Rankin v. Harper, (ante p. 579,) where a 
father had purchased land in the name of his son to defraud 
his creditors, we determined that the use resulted to the father 
for the benefit of his creditors, and that the land was subject to 
be sold under execution as the father’s property, and we refer 
to our opinion in that case for the grounds of our decision. It 
is true that in that case there was no expressed use, and so the 
trust would of course have resulted to the party who paid the 
price had the deed been taken in the name of a stranger ; but 
it was there insisted that the purchase being in the name of a 
child, it wes an advancement, and not a resulting use; but we 
held that, although this would have been so, had it been an 
honest transaction, yet, as the purpose was to defraud credi- 
tors, the presumption in favor of an advancement was repelled, 
and the use resulted to the debtor in favor of his creditors. In 
other words, it was decided that a purchase by a debtor with 
his own funds in the name of another, whether child or stran- 
ger, to defraud creditors, was a fraudulent disposition of his 
property, and that the purchased land was subject to sale un- 
der our execution laws. The present case, however, is distin- 
guished from that case, by the fact that here the use is express- 
ly declared in favor of the wife, and therefore it is said that, 
according to the principles of law, there can be no resulting 
trust. We think, however, that ought not to be allowed to 
take the case out of the rule there established. The great prin- 
ciple on which the statute against fraudulent conveyances stands 
is, that a man shall not dispose of his property so as to have 
the enjoyment of it himself, and yet keep his creditors at arm’s 
length ; and all the schemes that are from time to time cun- 
ningly devised by men for that purpose, are met and rendered 
ineffectual by the courts, as far as it is possible to do so con- 
sistently with the principles of the law. We see no legal rea- 
son why, if, in the one case, the legal presumption that the pur- 
chase was an advancement for a child was properly met by 
proof that it was a trick to defraud creditors, the same evi- 
dence should not be allowed in the present case to counteract 
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the expressed use, and create a resulting trust to the debtor 
for the benefit of his creditors. If the property was bought 
with his funds, and the form of the conveyance was a mere 
contrivance of the parties-to secure the property against his 
creditors, it of course ought not to prevail under any system of 
law, and we think the principles of our own law, as they now 
stand, are sufficient to answer the purposes of justice in this 
particular. 

The proceeds of the lottery ticket, and of the wife’s jewelry 
and industry, belonged to the husband; and, if they were in- 
vested in the purchase of the lot, it must, as against the hus- 
band’s creditors, no matter how it might be as against himself 
and mere volunteers be considered as a voluntary post-nuptial 
settlement. According to the doctrine of some of the cases, 
(Reade v. Livingston, 3 Johns. Ch. R. 500,) if the party be 
at all indebted at the time, the transaction is void as to existing 
creditors as a sheer matter of law; while, according to others, 
(Sexton v. Wheaton, 8 Wheat. 229,) it can not be impeached 
upon that ground only; but the presumption of fraud arising 
from the fact of indebtedness may be repelled by contrary 
proof. The present case, however, was put to the jury on the 
ground that the purchase of the lot, in the name of the trustee, 
was intentionally contrived between the parties—husband and 
wife—to defraud creditors ; and it is upon this ground that we 
have considered the property as subject to an execution sale for 
the payment of the husband’s debts. The question has not 
been raised here whether any indebtedness. on the part of the 
husband will annul the settlement in favor of existing credi- 
tors, and we presume it wil! not be made in the future trial of 
the case ; and so we are not now called upon to express any 
opinion upon that point. The judgment is reversed and the 
cause remanded. 
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BIDDLE, Respondent, v. HussMan, ef al., Appellants. 


1. A. having leased a lot to B. for aterm of years, joined with others, the 
owners of adjoining lots, in a deed of conveyance by which a portion of 
the lot leased was conveyed to the city of St. Louis; this deed contained the 
following clause: “ It being understood that some of said first parties have 
made leases for portions of the wharf property hereby conveyed, the terms 
of which have not expired ; and the conveyance to the city is made by said 
first parties subject to said leases now in existence ;’? the portion thus con- 
veyed by A. to the city of St. Louis was duly condemned and appropriated 
to public uses. Held, ina suit brought by A. against B. to recover the 
whole of the rent reserved, that the conveyance to the city carried with it, 
as incident to the part of the reservation conveyed, a proportionate part of 
the rent, the above clause not amounting to a reservation of the rent to the 
grantor. 

2. The condemnation and appropriation to public uses of a portion of a lot 
leased for a term of years, will extinguish a proportionate part of the rent, 
and entitle the parties—landlord and tenant—to compensation according to 
their respective rights. 

3. In determining the proportionate part of the rent due to the landlord for the 
portion not appropriated to public uses, the jury must have reference, in 
making their estimate, to the real value to the tenant of what is left uncon- 
demned, and not merely to the quantity. 


Appeal from St. Louis Land Court. 


This was an action to recover rent alleged to be due plain- 
tiff. Under instructions given by the court, which it is unne- 
cessary to set forth, a verdict was rendered for plaintiff for the 
whole rent reserved. The opinion of the court sufficiently sets 
forth the facts. 

I. T. Wise, for appellants, cited 1 Co. on Litt. 148, a 151, 
448, 482; 8 Cowen, 206: 18 Gilb. on Rents, p. 30, 59; 8 
Cowen, 209, 728; 2 Co. Inst. 412 ; Cruise Dig. T..17, § 19; 
4 Kent’s Com. 356; 8 id. 470; 2 Hast. 575; Taylor’s Land. 
& Ten. 183, 219; Jackson v. Eddy, 12 Mo. 209; 3 Camp. 
513 ; 25 Wend. 445; 1 Ld. Raym. 77; Waters’ case, 3 Coke, 
22; 11 Ala. 63; Const. of Mo. art. 3 sec. 7; Sess. Acts, 
1853, p. 248; 15 Wend. 464; 11 Ohio, 408; 24 Wend. 
254; 11 Platt on Leases, 151. 
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I. H. Keim, for respondent, cited 1 Hilliard on Real Pro- 
perty, 225, 257; Fowler v. Botts, 6 Mass. 63; Parks v. City 
of Boston, 15 Pick. 198; 24 Wend. 254; Foote v. City of 
Cincinnati, 11 Ohio, 408; Fotts v. Huntley, T Wend. 210; 
Ellis v. Welch, 6 Mass. 246; Frost v. Earnest, 4 Whart. 86. 


LEONARD, Judge, delivered the opinion of the court. 


Biddle’s conveyance to the city embracing part of the lot that 
he had previously leased to. Hussman, the first question is as 
to the effect of that conveyance upon the rent reserved on the 
prior lease. Littleton (sec. 228) says, ‘‘ that, by a grant of 
@ reversion, the rent passes ;”” and Coke, in his commentary 
upon it, tells us ‘* the reason thereof is, because the rent is in- 
cident to the reversion, and passes by the grant of the rever- 
sion, as with the superior, without saying cum perlineniiis.”? 
Gilbert, in his book on Rents, (p. 174,) speaking in reference 
to the question whether a rent service incident to the reversion 
may be apportioned by the grant of part of the reversion, says : 
‘¢Tt seems formerly to have been doubted whether, upon such 
@ grant, there could be any apportionment, or whether the whole 
rent should not be extinguished and lost; for, since the rever- 
sion and rent incident thereto were entire in their creation, they 
thought it hard that, by the act of the lessor, they should be 
divided, and thereby the tenant made liable to several actions 
and distresses therefor. But the conception was too narrow 
and absurd to govern men’s property long; for, if I make a 
lease of three acres, reserving three shillings rent, as I may 
dispose of the whole reversion, so may I also of any part of it, 
since it is a thing in its nature severable, and the rent, as inci- 
dent to the reversion, may be divided too, because that, being 
made in retribution for the land, ought, from the nature of it, 
to be paid to those who are to have the land on the expiration 
of the lease. And hence it is that the rent passes immediately 
with the reversion, without any mention of it in the grant.” 
The effect, therefore, of Biddle’s conveyance to the city was to 
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transfer to the latter a proportionable part of the rent, unless 
the particular clause in the deed to which we have been refer- 
red had the effect of severing the rent from the reversion and 
reserving it to the grantor. The words of the clause are: ‘* It 
being understood that some of the said first parties have made 
leases for portions of the wharf property hereby conveyed, the 
terms of which have not expired, this conveyance to the city 
is made by the said first parties, subject to said leases now in 
existence.”? These are not apt words of exception, reserving 
from the operation of the grant something that otherwise would 
have passed, and they do not import in their ordinary significa- 
tion that the grantor thereby holds back and excepts from his 
grant something that the grantee would otherwise have taken 
under it. They refer to the condition of the grantor in refer- 
ence to the land he is disposing of, and then declare that the 
grantee takes it subject to existing leases. That was all that 
the party could lawfully transfer, and, no matter what was the 
form of the deed, it could be effectual only to that extent. If 
no notice had been taken of the lease, the deed might have been 
considered zn form a conveyance of the fee in possession, al- 
though it would have been zn effect only a conveyance of the 
reversion ; and the purpose of this clause, we think, was to 
make the deed in form what it was zn effect ; in a word, the 
declaration, that the property is subject to an existing lease, 
and that the grantee takes it with that burden upon it, expresses 
only—what otherwise would not have been apparent—that the 
transaction is a transfer of the grantor’s reversionary interest 
in the property only, and not of an estate in possession. The 
effect of the deed, therefore, was to divest Biddle of a propor- 
tionate part of the rent. The original court, however, tak- 
ing a different view of the law, instructed the jury that Biddle 
was entitled to the whole rent reserved, and for that reason the 
judgment must be reversed and another trial had. The ques- 
tion will then come up as to the effect of the subsequent con- 
demnation of the lot upon the respective rights of the landlord 
and tenant. The interests of both these parties in the lot were 
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equally within the protection of our constitution. Both were 
owners within the meaning of the statute authorizing the con- 
demnation, so that the interest of neither could be taken with- 
out a just compensation. If the rights of the parties had re- 
mained as they were originally before the making of the deed 
to the city, and the whole of the leased premises had been ap- 
plied to the public use, we think the condemnation would have 
divested all rights of private property in the lot, and have thus 
extinguished the whole rent issuing out of it. The condemna- 
tion was a reassumption by the state of her original title to the 
land under her right of eminent domain. It was a revocation 
of the landlord’s title, and may well be considered as extinguish- 
ing all rights depending upon the continuance of that title. 
This revocation was effected by law without the fault of either 
party, and could only be upon a just compensation to both par- 
ties, according to their respective rights in the property. The 
landlord was entitled to the present value of his reversion, and of 
the rents that were to become due to him during the continuance 
of the term, and the tenant to the present value of his leasehold 
interest over and above the rents payable during the term. The 
public, upon the resumption of the land, must pay the present 
value of the property, which is to be distributed between the 
landlord and tenant according to their respective interests. 
(Ellis v. Welch, 6 Mass. 250.) In the present case, however, 
only part of the lot was taken, and the effect of this partial ap- 
plication, we think, was to apportion the rent, extinguishing it 
in respect to the part taken, and leaving it subsisting as to the 
residue. This was so held in the case of Cuthbert v. Kuhn, 
(3 Whart. 357,) although a different view of the matter seems 
to have prevailed in Parks v. Boston (15 Pick. 198). We 
concur, however, in the last case, so far as it holds that the 
condemnation of part of the leased premises does not extin- 
guish the whole rent; and that seems to have been the matter 
to which the attention of the court was mainly directed, al- 
though the case, perhaps, may be considered as laying down 
the doctrine that in such a case there can be no apportionment, 
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but that the tenant must continue liable under his personal con- 
tract to pay the whole rent, and be indemnified against this con- 
tinuing liability in an additional compensation to be allowed him 
by the public on that account. The condemnation of the whole 
lot, it must be admitted, discharges the lot from the rent, so that 
the rent ceases thereafter to issue out of the land. If the rent 
must be considered as still subsisting on account of the personal 
obligations of the original lessee to pay it, the lessor, in case of 
the insolvency of the former, might justly complain that he had 
been deprived of his rights without compensation. And so, in 
like manner, we think the consideration of part of the lot dis- 
charges it from a proportionate part of the rent, and extinguishes 
it accordingly. This apportionment must be made by the jury, 
who will determine whether any thing, and how much, is due, 
and have reference, in making their estimate, to the real value 
of what is left to the tenant, and not to the quantity; and the 
plaintiff will recover accordingly. (Gilbert on Rents, 190.) 

It is thus seen that, in our view of the law, it is not material 
in the present case, as between these parties, whether the rent, 
in respect to that part of the lot that was conveyed to the city 
and subsequently condemned to public use, was extinguished by 
these proceedings or not. It is enough for the present case 
that the lessor’s conveyance of the reversion to the city appor- 
tioned the rent, and of course divested the plaintiff of his ori- 
ginal right to recover the whole. We remark, however, that 
the object of the conveyance and condemnation being to appro- 
priate part of the lot to public use, the rent due in respect to 
that part of it, we think, was extinguished upon the well-es- 
tablished principle that the union of the reversion of the land 
and the rent in the same person extinguishes the latter. (Gil- 
bert on Rents, 149, 150.) We also remark that, if the whole 
rent remained due to the landlord, notwithstanding the convey- 
ance to the city, as the rent issues out of every part of the 
land, the subsequent condemnation of part of it had the effect 
of apportioning the rent and extinguishing that part of it that 
issued out of the condemned portion of the lot. The judgment 
is reversed, and the cause remanded. 
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Bwp.£, Respondent, v. Hussman e¢ al/., Appellants. 


1. Biddle v. Hussman, (ante, p. 597,) affirmed. 
Appeal from St. Louis Land Court. 


I. T. Wise, for appellants. 
I. H. Keim, for respondent. 


The lease here sued upon and the defence relied upon against 
the recovery of the rent are the same as in the preceding case 
between the same parties, decided at the present term ; and the 
instruction upon which the plaintiff recovered is also the same. 
The present judgment must therefore be reversed, and for the 
reason given in the other case. 

The plaintiff, however, in this case, also sought to recover 
the taxes assessed on the lot and paid by him under the cove- 
nant in the lease on the part of the lessee to pay them or re- 
fund them when paid by the lessor. In reference to this we 
remark, that the condemned part of the lot, we suppose, ceased 
to be taxable from the time it was appropriated to public use ; 
and, as no taxes would be assessed in respect to this part of it, 
no controversy could exist between landlord and tenant in re- 
ference to them; and as to the taxes assessed before the con- 
demnation and afterwards upon the uncondemned part, we do 
not see upon what ground the tenant can claim an exemption. 
The judgment is reversed, and the cause remanded. 


[CONTINUED TO VOL. XXIV. ] 


























INDEX. 


ABANDONMENT. 

1. The entries made in Livre Terrein upon the margin of the records of 
Duralde’s Spanish surveys of common field lots, showing an abandon- 
ment of those lots and a re-uniting them to the king’s domain, are 
admissible in evidence, in a suit founded on an alleged confirmation by 
the act of Congress of June 13, 1812, to show that under the Spanish 
government it was not unusual for the inhabitants to abandon their pos- 
sessions. Fine v. St. Louts Public Schools, 570. 


ACCEPTANCE. 
See Sate, 2; PayMENT, 13 Promissory Notes anp Biizs or Ex- 
CHANGE, 6, 


ACKNOWLEDGMENT. 


1. The Revised Code of 1835 required, in order to constitute a valid relin- 
quishment of dower, an examination of the wife apart from her hus- 
band ; also that the certificate of such relinquishment should state the 
fact of such an examination. Rogers v. Woody, 548. 

2. Chauvin v. Wagner, 18 Mo. 531, affirmed. Chauvin v. Lownes, 223. 


ACTION FOR DELIVERY OF PERSONAL PROPERTY. 


1. Where, in a suit under article 8 of the practice act of 1849 (Sess. Acts, 
1849, p. 82) for the possession of a slave, it appeared from the find- 
ing of the facts by the court, that the slave belonged to plaintiff, was 
in the possession of defendant, and had escaped therefrom after the 
commencement of the suit, but it did not appear whether the posses- 
sion of defendant was wrongful or rightful ; held, that the finding was 
defective, and that a judgment for defendant was erroneous. Barks- 
dale v. Appleberry, 389. 


ADMINISTRATION. 


1. The settlements and allowances of the accounts of administrators, cura- 

tors, and guardians, by the county or probate courts, are considered 
equivalent to judgments of a court of competent jurisdiction. The 
State, to the use of Tourville, v. Roland. 95. Whittelsey v. Dorsett, 
236. 
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ADMINISTRATION—( Continued.) 


2. 


An action at law, therefore, can not be maintained on a guardian?’s 
bond for his failure to account for the rents and profits of real estate 
in his charge, where the record of his settlements before the county 
or probate court shows that he has duly accounted. Ib. 


. If the guardian has fraudulently procured allowances in his favor to 


be made by the county or probate court, these allowances should be 
first set aside in an equitable proceeding instituted for that purpose ; 
an action upon the bond may then be sustained. Jb. 


. An action can not be maintained by an executor or administrator as 


such to recover damages for trespass upon realty belonging to the es- 
tate of the testator or intestate. The action should be brought in the 
name of the heir or devisee. Aubuchon v. Long, 99. 

A demand against the estate of an intestate on account of the breach of 
the statutory covenant of indefeasible seizin, and against encumbran- 
ces contained in a deed made by such intestate, is not barred by not 
having been exhibited against the estate within three years after the 
granting of letters of administration, where the right of substantial re- 
covery did not accrue before the lapse of the said term. Chambers? 
Adm’r v. Smith’s Adm’r, 174. 


. A. owning a lot of ground gives a bond to convey the same to B. upon 


the payment by B. of the sum of $1500, within five years; this bond is 
duly recorded ; afterwards, A. “grants, bargains and sells’? the same 
lot to C., and C., by a deed of the same tenor, conveys to D.; B. af- 
terwards brings suit for the specific performance of the bond against 
the administrator of A., and obtains a decree directing said administra- 
tor to make a deed to B., which is accordingly done ; this deed is dated 
more than three years after the date of the letters of administration 
granted to said administrator: held, that the right of D. to recover for 
the breach of the covenants contained in the words “grant, bargain 
and sell’? in the deed of A. to C., is not barred by a failure to exhibit 
the claim against the estate of A. before the expiration of the term of 
three years from the date of the letters of administration. No demand 
accrued against the estate of A. until the date of the administrator’s 


. deed. Jb. 
. A. commenced suit against B., the administrator of C., on a promis- 


sory note, of which C. was maker. D. and E., endorsers of said note, 
were made co-defendants. On the trial, such instructions were given 
as precluded a recovery against the endorsers, or rendered it doubtful ; 
whereupon plaintiff took a non-suit, and then, after the expiration of 
a year from the date of the first letters of administration, presented his 
claim to the Probate Court for allowance, as a demand against the es- 
tate of C. The demand was allowed, and placed, against the objection 
of A., in the sixth class of claims instead of the fifth. In the suit of 
A. against B. service of process was had upon B. within a year from 
the date cf the first letters of administration. Held, that this demand 
should have been classed in the fifth class of claims. (Scorrt, J., 
dissenting.) Tevis v. Tevis? Adm’r, 256. 
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ADMINISTRATION—( Continued.) 


An administrator de bonis non is not liable for a failure to collect judg- 
ments recovered by a previous administrator, and which were assets 
bélonging to the estate, where it does not appear that he had notice of 
their existence. State, to the use of Reyburn, v. Ruggles, 339. 

There is no equity in favor of creditors of an intestate’s estate, or of 
the heirs of such intestate, to set aside and annul a sale and conveyance 
of land by an administrator for the payment of debts, where such sale 
and conveyance are absolutely void; if the sale be void, creditors may 
proceed in the probate or county court for a resale, and the heirs may 
have their action for the possession. Bank of Missouri v. White, 342. 
Where a creditor of an intestate’s estate seeks to set aside a sale and 
conveyance made by the administrator for the payment of debts, on the 
ground of fraud, the administrator not being a party to the suit; held, it 
not appearing that the suing creditor is the only creditor of the estate, 
that a decree directing the payment of such creditor out of the pro- 
ceeds of a resale, is erroneous. Jb. 

No action on an administrator’s bond will lie in favor of one claiming 
to be a creditor-of the intestate’s estate, until his demand against the 
estate has been established in some one of the ways prescribed by 
law; consequently the statute of limitations will not run in favor of 
the administrator in such a case until such demand is so established. 
State, to use, §c., v. St. Gemme’s Adm’r, 344. 

An action under section 35 of article 9 of the act concerning crimes 
and punishments (R, C. 1845, p. 414,) against the owner of aslave, will 
survive against his administrators. Phillips v. Towler’s Adm’r, 401. 


ADMINISTRATOR’S BOND. 
See ADMINISTRATION, 11. 


ADMISSIONS. 


See Evipence, 8, 9. 


AFFIDAVIT. 


See Strays, 1; PLEADING, 2; PERPETUATION oF TeEsTIMONY, 1. 


- Where in a suit commenced by attachment there is a personal se 
vice upon the defendant, and a general judgment rendered against him, 
such judgment and a sale on execution under it are not rendered void 
by the fact that the affidavit upon which the attachment issued may 
have been defective. Harvey v. Wickham, 112. 


AGENT. 


See Principal AND AGENT; Promissory Nores, 4. 


| AGREEMENT. 


1, An agreement to reward a public officer, a policeman, for doing that 








which it is his duty by law to do, is void as against public policy. 
Kick v. Merry, 72. 


2. Where there is a special contract todo certain work, and there is a fail- 
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AGREEMENT—( Continued. ) 


ure to perform the work according to the contract, there can be no ree 
covery had upon the contract. Donney v. Burke, 228. 

3. Where, however, useful labor is actually performed, and is received by 
the employer, an obligation is thereby created to pay the reasonable 
value of the services rendered, taking into consideration and making 
allowance for the damage resulting from the breach of the contract. 
Ib. 

4, The. voluntary expenditure of work and labor upon the property of 
another, is not of itself sufficient to create a cause of action against the 
owner. Carson v. Ely, 265. 

5. A breach of a voluntary promise, made to a party defendant to a suit, 
to continue the cause until the next term of the court, by taking judg- 
ment against such defendant immediately and issuing execution, and 
seizing his property, it not appearing that he was thereby deprived of 
any defence to the action, or that he had any defence, will not give to 
such defendant a cause of action. Hunt v. Johnson, 432. 


AMENDMENT. 

1. Amendments should be liberally allowed where the errors are uninten- 
tional, and no injury will result to the adverse party. Chauvin v. 
Lownes, 223. 

APPEAL. 
See Practice AND ProcgEprNes IN CriminaL Cases, 5, 6. 





1. It is error to dismiss an appeal from a justice of the peace for “ any er~ 
ror, defect, or other imperfection in the proceedings of the justice.?” 
Matlock v. King, 400. 

2. An appeal will not lie to a circuit court from an order of a county 
court vacating and setting aside a sale of a 16th section made by the 
sheriff under a previous order of the county court. Wilson v. Schoob 
Township, 416. 


APPEARANCE. 
See PracTice, 13. 


ARBITRATION. 

1. A submission to arbitrators in writing is within the statute, although 
there is no clause authorizing a circuit court judgment to be entered 
upon the award made pursuant to the submission ; so that an oath taken 
by the arbitrators, where the submission is in writing, but does not 
contain the above clause, is not a mere voluntary oath. Bridgman v. 
Bridgman, 272. 

2. Where it is sought by a motion under the statute to vacate an award, 
it is not sufficient to show that the arbitrators erred in judgment mere~ 
ly, either as to the law or fact; partiality, corruption, or some one of 
the statutory grounds for vacating such award, must be shown. Ib. 


ASSIGNEE. 
See Promissory Nores, 12. 



















































INDEX. 60T 


ASSIGNMENT. 


1. Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 
and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwil- 
ler v. Lackman, 168. 

2. A creditor who knowingly acquiesces in a sale made by a trustee under 
an assignment for the benefit of creditors, and accepts his proportional 
share of the proceeds of the sale, is estopped fo deny the validity of the 
sale. Ib. 

3. To make an assignment for the benefit of creditors void for fraud, the 
fraud must be brought home to the assignee. Wise v. Wimer, 237. 

4. In a suit brought by an assignee against the sheriff for improperly levy- 
ing an attachment in favor of a creditor of the assignors, the record of 
the attachment suit (the assignee not having been a party thereto) is 
inadmissible in evidence to show fraud in the assignment. Ib. 


ASSIGNOR. 


1. The assignor of a thing in action, assigned for the purpose of making 
him a witness, should not be excluded as a witness, under section 2 
of article 25 of the practice act of 1849, (sess. acts, 1849, p. 190,) 
where, after such assignment, the assignor is entirely divested of in- 
terest in the event of the suit. McKinley v. Williamson, 65, 


A TACHMENT. 
See Fravup, 1. 


1. Where A. in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B. ; 
held, that this judgment is a bar to a suit by C. for the possession of 
the goods, against the constable in possession of the goods under the 
writ of attachment. Richardson v. Watson, 34. 

2. The Law Commissioner of St. Louis county has the authority to issue 
writs of attachment against the property of persons sued in his court. 
Lackey v. Seibert, 85. 

3. The levy of a writ of attachment upon land creates a charge or lien 
irom the moment of the levy; a sale therefore, under an execution is- 
sued upon the judgment against the defendant in the attachment, re- 
lates back to the time of the levy, and passes the title to the purchaser, 
unaffected by any encumbrances created or conveyances made subse- 
quently to such levy. Jb. 

The requisites of a levy of a writ of attachment upon real estate. 

Prima facie, it should be presumed that a writ of attachment was 

levied as early as the date under which the return is made. Jb. 

5. Where there has been a personal service of a writ of attachment upon 
the defendant, the attachment will not, it seems, be defeated as against 

subsequent purchasers, by a failure of the officer making return to 
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ATTACHMENT—( Continued.) 


state in his return the fact that notice of the attachment has been given 
to the actual tenants, and the names of those tenants. Jb. 

Where in a suit commenced by attachment there is a personal service 
upon the defendant, and a general judgment rendered against him, such 
judgment and a sale on execution under it are not rendered void by the 
fact that the affidavit upon which the attachment issued may have been 
defective. Harvey v. Wickham, 112. 

In a suit brought by an assignee against the sheriff for improperly 
levying an attachment in favor of a creditor of the assignors, the record 
of the attachment suit (the assignee not having been a party thereto) is 
inadmissible in evidence to show fraud in the assignment. Wise v. 
Wimer, 237. 

The city of St. Louis is not subject to the process of garnishment. For- 
tune v. Ctty of St. Louis, 239. 

In an action against a constable for the seizure of goods under an at- 
tachment issued by a justice of the peace, the record of the proceed- 
ings in the attachment suit is admissible in evidence. Snead v. Weg- 
man, 263. 

Thongh justices of the peace have a power of sale in attachment cases, 
they should exercise a sound discretion and not order a sale where the 
debt is small, and the attached property greatly exceeds in value the 
debt, and is of such a nature that it must all be sold together. The 
justice should always be satisfied that it would be for the interest of the 
debtor to have the property sold. Ib. 


ATTORNEY AT LAW. 


See PrivireEGED ComMMuNICcATIONS, 1. 


1. An attorney at law has no authority to enter into a compromise bind- 


ing upon his client. Davidson v. Rozier, 387. 


BILL OF EXCEPTIONS. 
1. Where, after the overruling of a demurrer to a petition, final judgment 


is rendered for the plaintiff, and it appears from the entry of the judg- 
ment that the inquisition of damages was taken “ without any proof?? 
of the amount of the damages sustained ; held, that this fact should be 
preserved by bill of exceptions; there being nothing to the contrary 
except this statement in the entry of judgment, it will be presumed that 
the inquisition of damages was properly taken. Gramp v. Dunni- 
vant, 254. 

A bill of exceptions can not be allowed and signed at a term subse- 
quent to that at which the trial is had without the consent of the op- 
posite party. Wilcorson v. McBride, 404. 


BILL OF EXCHANGE. 
See Promissory Notes ANp BiLts or ExcHancE, 6, 7. 
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BILL OF LADING. 


1. Where a bill of lading given by the master of a boat contains the fol- 
lowing clause: “ privilege of reshipping in case of low water??—this 
is a privilege reserved to the boat, and does not impose upon it an obli- 
gation to reship in case of detention on account of low water. Stur- 
gess v. Steamboat Columbus, 230. 


BOATS AND VESSELS. 


1. Where a bill of lading given by the master of a boat contains the fol- 
lowing clause: “ privilege of reshipping in case of low water?’—this 
is a privilege reserved to the boat, and does not impose upon it an oblt- 
gation to reship in case of detention on account of low water. Stur- 
gess v. Steamboat Columbus, 230. 

2. One who endorses a note given by the master of a steamboat for stores 
and supplies furnished, and who pays the same at its maturity, does 
not thereby become subrogated to the rights of the one furnishing the 
supplies to a lien on such steamboat. Hays v. Steamboat Columbus, 
232. 

3. A sale on execution in the state of Louisiana of a steamboat, under a 
proceeding instituted in that state against the boat and the owner there- 
of, in which judgment is given against the owner, with privilege on 
the said steamboat, the said execution being a personal writ against the 
said owner, commanding the sheriff to demand the amount of the judg- 
ment of the owner, and upon his failure to. pay to cause the same to be 
made out of his present property, &c., does not divest the said steam- 
boat of liens previously acquired under the laws of this state. Ritter 
v. Steamboat Jamestown, 348. 


BONA FIDE PURCHASER. 
See VENDOR AND PURCHASER. 
BONDS AND NOTES. 
See GuarpiANn’s Bonn, 1; Promissory Norss, 12. 
1. Parol evidence is admissible to show that the relation of principal and 
surety exists between the co-obligors of a bond. Scott v. Bailey, 140. 
BROWN’S SURVEY OF CARONDELET COMMON. 


See Lanps anp LAND TITLES, 4. 


CERTIFICATE. 
See ACKNOWLEDGMENT ; RELINQUISHMENT OF DoWER. 
CERTIFICATE OF DEPOSITE. 

1. A certificate of deposite made “ payable to the order of the depositor 
on return of the certificate, sixty days after date, with interest at the 
rate of six per cent. per annum,’ will bear interest after maturity as 
well as before. (LEonarp, J., dissenting.) Payne v. Clark, 259. 

CHARTER, 
See CoRPoRATION. 
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CITY OF ST. LOUIS. 
See Conporation, 5; ArTacHMENT, 8, 


CONDEMNATION TO PUBLIC USES. 


1. A. having leased a lot to B. for a term of years, joined with others, 

the owners of adjoining lots, in a deed of conveyance by which a por- 

- tion of the lot leased was conveyed to the city of St. Louis; this deed 
contained the following clause: “ It being understood that some of said 
first parties have made leases for portions of the wharf property here- 
by conveyed, the terms of which have not expired ; and the convey- 
ance to the city is made by said first parties subject to said leases now 
in existence ;”? the portion thus conveyed by A. to the city of St. Louis 
was duly condemned and appropriated to public uses. Held, in a suit 
brought by A. against B. to.recover the whole of the rent reserved, that 
the conveyance to the city carried with it, as incident to the part of 
the reservation conveyed, a proportionate part of the rent, the above 
clause not amounting to a reservation of the rent to the grantor. 
Biddle v. Hussman, 597, 602. 

2. The condemnaticn and appropriation to public uses of a portion of a 
lot leased for a term of years, will extinguish a proportionate part of 
the rent, and entitle the parties—landlord and tenant—to compensa- 
tion according to their respective rights. 1b. 

3. In determining the proportionate part of the rent due to the landlord for 
the portion not appropriated to public uses, the jury must have refer- 
ence, in making their estimate, to the real value to the tenant of what 
is left uncondemned, and not merely to the quantity. 0. 


CONFESSION. 
See EvipENcE. 


CONFIRMATIONS. 
See Lanps AND Lanp TITLEs. 


CONSIDERATION. 
See AcREEMENT, 5. 

1. Where a promissory note is given for the construction of a house, the 
fact that the house fell down in consequence of the use by plaintiff, the 
payee of the note, of bad material in its construction, and of the un- 
skillfulness of the workmanship, may be set up by the maker of the 
note as a partial failure of consideration. Gamache v. Grumm, 38. 

2. The voluntary expenditure of work and labor upon the property of ano- 
ther, is not of itself sufficient to create a cause of action against the 
owner. Carson v. Ely, 265. 


CONSTRUCTION. 
See Conveyance; WiLL; CorPorATION. 


CONSTITUTIONAL LAW. 
See CorporaTIon, 6. 

















INDEX. 611 


CONSTITUTIONAL LAW—( Continued.) 


1. A person appointed to serve as city counsellor by a municipal corpora- 
tion, has no such vested right in his office during the term for which 
he is elected, as that an ordinance abolishing the office would be void, 
as interfering with the obligation of a contract. Primm v. City of Ca- 
rondelet, 22. 

2. Sec. 12 of the “ Act to authorize the formation of railroad associations 
and to regulate the same,”? approved February 24th, 1853, (Sess. Acts, 
1853, p. 128,) is applicable to the St. Louis and Iron Mountain Rail- 
road Company, and to all other railroad companies existing under a 
law of the state. Peters v. St. Louts:& Iron Mountain Railroad, 107. 

3. It is constitutional in its application to railroad corporations previous- 
ly created. Ib. 

4. The validity of an enrolled statute, authenticated in the manner pointed 

out by law, by the certificate of the presiding officers of the two houses 

of assembly that it passed over the governor’s veto by the constitution- 
al majority, can not be impeached by the journals showing a depar- 
ture from the forms prescribed by the constitution in the reconsidera- 

tion of the bill. Pactfic Railroad v. The Governor, 353. 

A proceeding in a probate court of a sister state against a citizen of the 

state of Missouri, with constructive notice only, is not a judicial pro- 

ceeding within the meaning of the constitution of the United States. 

Gillett v. Camp, 375. 


CONTRACT. 
See AGREEMENT. 


CONTRIBUTION. 


1, Accommodation endorsers of a promissory note may, as between them- 
selves, be ce-securities, and where, in such a case, one of such en- 
dersers pays the whole amount of the note, he will be entitled to con- 
tribution from the other, whatever may be the order of the enndorse- 
ments. Dunn v. Wade, 207. 


CONVEYANCE. 


See VENDOR aND PurcHaseR; DEED or Trust, 13 CovENANT; Fravup 
AND FRAUDULENT CoNVEYANCES. 


s 


4. The statutory covenant of indefeasible seizin, implied in the words 
“grant, bargain and sell,” is a covenant running with the land ; and, 
where possession accompanies the conveyance, it will enure to the 
benefit of the subsequent transferee in possession at the time of the 
substantial breach by the assertion of a paramount title; and that, toa, 
although an intermediate conveyance may have been a sheriff’s deed. 
Dickson v. Desire’s Adm’r, 151. 

2. A deed of conveyance of a tract of land, executed by A., contained 
the following reservation: “The said A. reserves the use of said tract 
of land and farm thereon, or the rents and profits arising from it, 
during his life and the life of his wife.” Held, that this reservation 
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CONVEYANCE—( Continued.) 


created no interest in the wife, and that the personal representatives of 
A. and not of his wife, would be entitled to money becoming due for 
the use and occupation of the premises by A.’s grantee after the death 
of A.-and before that of his wife. (Leonarp, J., dissenting, holding 
that, upon the death of the husband, the interest created by the reser= 
vation, being a freehold interest, passed to the heir, and not to the ad- 
ministrator.) Logan’s Adm’r v. Caldwell, 372. 

3. The fact that a recorder may have entered of record in his office deeds. 
of conveyance of lands subsequently sold and conveyed by himself, 
raises no presumption that at the time of his own conveyance he was 
aware of a defect in his title. Toney v. Mathews, 437. 

4. A. having leased a lot to B. for a term of years, joined with others, the 
owners. of adjoining lots, in a deed of conveyance by which a portion 
of the lot leased was conveyed to the city of St. Louis; this deed con- 
tained the following clause: ‘It being understood that some of said 
first parties have made leases for portions of the wharf property here- 
by conveyed, the terms of which have not expired; and the conveyance 
to the city is made by said first parties subject to said leases now in ex- 
istence ;”? the portion thus conveyed by A. tc the city of St. Louis was 
duly condemned and appropriated to public uses. Held, in a suit 
brought by A. against B. to recover the whole of the rent reserved, 
that the conveyance to the city carried with it, as incident to the part 
of the reservation conveyed, a proportionate part of the rent, the above 
clause not amounting to a reservation of the rent to the grantor. Bid- 
dle v. Hussman, 597. 


CORPORATION. 


3. By an act of incorporation of a mutual insurance company, (sess. acts, 
1849, p. 381, sec. 11,) it was provided that, in case of less by fire sus- 
tained by any member, the directors should publish a notice of the 
sums assessed upon. the several members, which sums were required 
to be in proportion to the original amounts ef the premium notes of 
the members, and to be paid within thirty days next after the publica- 
tion of the notice; and also that “ if any member shall, for the space 
of thirty days after such notice, neglect or refuse to pay the sum as- 
sessed upon him as his proportion of any sum as aforesaid, in such 
case the directors may sue and recover the whole amount of his depo- 
site note or notes, with costs of suit.?? Held, in a suit on certain depo- 
site notes, upon which there had been various assessments, that an 
allegation in the petition that “the defendant, though often requested, 
has refused to pay said assessment or any part thereof, and the time 
limited for the payment thereof by the by-laws has long since elapsed $; 
that by the neglect and refusal of said defendant to pay said assess- 

ment, the whole amount of his said premium notes has become due 

and payable agreeably to the provisions of the act of incorporation 
of said company,”? was sufficient to bring the case within the above 
provision of the.act of incorporation authorizing a recovery of the whole: 
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CORPORATION—( Continued.) 


amount of the deposite notes. Mizsourt State Mutual Fire and Marine 
Insurance Co. v. Spore, 26. 

Section 12 of the “ Act to authorize the formation of railroad associa- 
tions and to regulate the same,”? approved February 24th, 1853, (Sess. 
Acts, 1853, p. 128,) is applicable to the St. Louis and Iron Mountain 
Railroad Company, and to all other railroad companies existing under 
a law of the state. Peters v. St. Louis & Iron Mountain Railroad, 107. 


. It is constitutional in its application to railroad corporations previously 


created. Ib. 


. The trustees of a school district organized under the act of March 27th, 


1845, can not be sued as a corporation for a debt incurred by them for 
the building of a school-house for the district; nor would the proper- 
ty, held by them as such trustees for the use of the school district, be 
liable to execution. Allen v. Trustees of School District, 418. 

An act of the general assembly entitled “‘ An act to reduce the law in- 
corporating the city of St. Louis, and the several acts amendatory 
thereof, into one act, and to amend the same,”? approved February 8, 
1843, contained the following provision: “ The city shall not, at any 
time, become a subscriber for any stock in any corporation.” By a 
special act, approved March 1, 1851, enacted while the above general 
prohibition was in force, the city was authorized to subscribe to the 
stock of the Ohio and Mississippi railroad company, any amount not 
exceeding the sum of $500,000. An amended city charter, also entitled 
“An act to reduce the law incorporating the city of St. Louis, and 
the several acts amendatory thereof, into one act, and to amend the 
same,” approved March 3, 1851, contained the provision, above set 
forth, that “the city shall not, at any time, become a subscriber for 
any stock in any corporation” (Art. VII, 213, Sess. Acts, 1851, p. 
168) ; and also the following (see Art. VII, § 25), that “ all acts and 
parts of acts contrary to and inconsistent with the provisions of this 
act, or within the purview thereof, &e., are hereby repealed.””? These 
several acts took effectfrom their passage. Held, that the act of March 
3, 1851, did not repeal the special enabling act of March 1, 1851, and 
that a subscription under the act of March 1, 1851, to the stock of the 
Ohio and Mississippi railroad company, made by the city of St. Louis, 
was authorized by law and valid, and that the city thereby became a 
legal stockholder in said company. City and County of St. Louts v. 
Alexander, 485. 


- The county of St. Louis, by an act of the general assembly, approved 


January 26th, 1853,. was authorized to subscribe the sum of $200,000 
to the capital stock of the Ohio and Mississippi railroad company. 
Said act also contained the following provision: ‘ Before the sub- 
scription hereby authorized shall be made, the county court of the 
county of St. Louis shall submit the question of making said subscrip- 
tion to the qualified voters of said county ; and if a majority of those 
voting shall be in favor of such subscription, the county court shal) 
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CORPORATION—( Continued.) 


at once proceed to make the same for the county.” Held, 1st, that 
this act, under the general law (see R. C. 1845, p. 695), took effect 
ninety days after its passage, a different time not being appointed 
therein ; 2d, that the provision requiring the county court to submit the 
question of making the subscription to the qualified voters of the coun- 
ty is not merely directory, but that it would be illegal for the county 
court to make the subscription without first submitting the question of 
making the subscription to the voters of the county as required in the 
act; 3d, that the act must be in force before the question of making 
the subscription can be lawfully admitted to the qualified voters of the 
county; 4th, that the provision requiring the question of making the 
subscription to be submitted to the voters of the county was constitu- 
tional. Jb. 


COUNTY COURT. 
See ApreaL; Manpamvs, 2. 


COVENANT. 
See ApMINISTRATION, 6; Damaces, 6. 


1. 


> 


The statutory covenant of indefeasible seizin, implied in the words 
“grant, bargain and sell,”? is a covenant running with the land; and, 
where possession accompanies the conveyance, it will enure to the ben- 
efit of the subsequent transferee in possession at the time of the sub- 
stantial breach by the assertion of a paramount title; and that, too, al- 
though an intermediate conveyance may have been a sheriff’s deed. 
Dickson v. Desire’s Adm’r, 151. 

The measure of damages in a suit between the original parties on a 
covenant of seizin is the consideration given and received. 1b. 


. The right of recovery of a subsequent grantee against the first gran- 


ter must, it seems, be limited to his actual loss; it can not, however, 
exceed the liability of the first vendor to his immediate grantee. 1b. 

In order to establish a right to recover for a breach of the covenant 
of seizin, it is net necessary to show an eviction ; it is sufficient if some 
damage resulting from an outstanding paramount title be shown. If 
damages are sought to be recovered for the extinguishment of this 
title, it devolves upon the plaintiff to show the reasonableness of the 
price paid; and this is to be determined by the value of the land at 


the time of the extinguishment of the paramount title, and not by its 


value at the date of the previous transfers. 6. 

The statutory covenants of indefeasible seizin, against encumbrances, 
&c., contained in the words “ grant, bargain and sell,’ are covenants 
running with the land. Chambers? Adm’r v. Smith’s Adm’r, 174. 

A demand against the estate of an intestate on account of the breach of 
the statutory covenant of indefeasible seizin, and against encumbran- 
ces contained in a deed made by such intestate, is not barred by not 
having been exhibited against the estate within three years after the 
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COVENANT—( Continued.) 


granting of letters of administration, where the right of substantial re- 
covery did not accrue before the lapse of the said term. Jb. 


. A. owning a lot of ground gives a bond to convey the same to B. upon 


the payment by B. of the sum of $1500, within five years; this bond is 
duly recorded ; afterwards, A. “grants, bargains and sells’? the same 
lot to C., and C., by a deed of the same tenor, conveys to D.; B. af- 
terwards brings suit for the specific performance of the bond against 
the administrator of A., and obtains a decree directing said administra- 
tor to make a deed to B., which is accordingly done ; this deed is dated 
more than three years after the date of the letters of administration 
granted to said administrator: held, that the right of D. to recever for 
the breach of the covenants contained in the words “grant, bargain 
and sell’? in the deed of A. to ‘C., is not barred by a failure to exhibit 
the claim against the estate of A. before the expiration of the term of 
three years from the date of the letters of administration. No demand 
accrued against the estate of A. until the date of the administrator’s 
deed. Ib. 


CRIMES AND PUNISHMENTS. 
See PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
Ls 


The Supreme Court will not reverse a judgment of conviction for mur- 
der, because the court below rejected evidence of threats made by the 
deceased against the prisoner, the record not showing whether the 
threats were recent or of long standing, and it appearing from all the 
evidence that the prisoner was the aggressor, and had sought the diffi- 
culty in which the deceased was killed. State v. Hays, 287. 


. Nor will the judgment be reversed for the exclusion of evidence explain- 


ing the prisoner’s flight, the record not showing that his flight had been 
proved by the State or relied upon as any evidence of guilt. 1b. 


. Although, under our statute, the presumption from proof of the mere 


fact of killing, without proof of circumstances, is murder in the second 
degree, yet a case will not be reversed for an instruction that it is mur- 
der, without stating the degree, another instruction being given cor- 
rectly stating what is necessary to constitute murder in the first degree, 


. It is no defence to an indictment for selling intoxicating liquor with- 


out a license, that the County Court, acting under the act of March 1, 
1851, and in consequence of a remonstrance of a majority of the tax- 
able inhabitants of a township, refused to grant such license. Whether 
the license is withheld righifully or wrongfully, is immaterial. State 
v. Jamison, 330, 


CURTESY. 
1. No entry upon or actual possession of the wife’s land after a descent 


cast is necessary to entitle the husband to curtesy. (Reaume v. Cham- 
bers, 22 Mo. 36, affirmed.) Harvey v. Wickham, 112. 
















































616 









INDEX. 


DAMAGES. 
See ENTIRETY oF CoNTRACTS. 


1. 


ad 


a 


4, 


5. 


6. 


4; 


The measure of damages in a suit between the original parties on a 
covenant of seizin is the consideration given and received. Dickson v. 
Desire’s Adm’r, 151. 

The right of recovery of a subsequent grantee against the first grantor 
must, it seems, be limited to his actual loss; it can not, however, ex- 
ceed the liability of the first vendor to his immediate grantee. Ib. 

In order to establish a right to recover for a breach of the covenant of 
seizin, it is not necessary to show an eviction; it is sufficient if some 
damage resulting from an outstanding paramount title be shown. If 
damages are sought to be recovered for the extinguishment of this title, 
it devolves upon the plaintiff to show the reasonableness of the price 
paid; and this is to be determined by the value of the land at the time 
of the extinguishment of the paramount title, and not by its value at 
the date of the previous transfers. Ib. 

Judgment reversed because the damages awarded were excessive. 
Schnetie v. Sutter, 240. 

In a suit for the conversion of a promissory note, the value of the note 
will be taken, prima facie, to be the sum payable on its face. Men- 
kens v. Menkens, 252. 

The measure of damages in an action on a covenant of warranty is the 
purchase money with interest. Tony v. Mathews, 437. 

Upon the dissolution of an injunction restraining the sale, under a deed 
of trust, of the property, effects, franchises, &c., belonging to a rail- 
road company, it is erroneous for the court, without proof, to assess 
the damages at six per cent. upon the amount released by the dissolu- 
tion: the damages assessed in such a case should be commensurate 
with the actual injury sustained, and may, if the circumstances war- 
rant it, exceed ten per cent. upon the amount enjoined. City § County 
of St. Louts v. Alexander, 483. 


DEED OF TRUST. 


1. 


2. 


One William Bailey executed a deed of trust of certain real estate to 
secure the payment within twelve months of an indebtedness, recited 
therein to be due “to Patrick H. Scott and Sarah B. Scott, in the sum 
of about two thousand dollars, being the amount of principal and in- 
terest due upon a promissory note drawn by the said Bailey and en- 
dorsed by the said Patrick H. and Sarah B. Scott, and now past due 
and held by Mrs. Elizabeth Cabell, of Winchester, Virginia.» In 
point of fact, it was intended by the parties to the deed of trust to se- 
cure the said P. H. Scott and S. B. Scott against liability upon a bond 
executed in favor of the said Mrs. C. Cabell, by the said Scotts, joint- 
ly with, and as the sureties of, the said Wm. Bailey. Held, that this 
mis-recital of the nature of the indebtedness was not such as to avoid 
the deed. of trust. Scott v. Bailey, 140. 

Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 


° 
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DEED OF TRUST—( Continued.) 


and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwil- 
ler v. Lackman, 168. 

A creditor who knowingly acquiesces in a sale made by a trustee under 
an assignment for the benefit of creditors, and accepts his proportional 
share of the proceeds of the sale, is estopped to deny the validity of 
the sale. Ib. 


. A written advertisement or notice of a trustee’s sale, signed by the 


trustee, is not a sufficient note or memorandum within the statute of 
frauds. White v. Watkins, 423. 


. A grantor in a deed of trust, who is also residuary cestut que trust, 


is a necessary party to a suit brought by a purchaser at the trustee’s 
sale for a specific performance of the contract of sale. 1b. 


. Where trustees are empowered by a deed of trust to act separately, yet, 


if they elect to act jointly, as by giving a joint notice of sale, one can 
not act alone. 1b. 


DELIVERY. 
See Payment, 1. 


1. 


Until a sale of personal property is rendered complete by delivery and 
acceptance, it will remain at the risk of the seller. Lovelace v. Stew- 
art, 384, 


DEVISE. 
See WILL. 


DISCRETION. 
See JupGMENT BY DEFAULT; JusTicEs’ Courts. 


DOWER. 
1. An election, made by a widow under the 3d section of the dower act, 


2. 


CR. C. 1845, p. 430,) to take one half of the real and personal estate 
belonging to her husband at the time of his death absolutely, will ope- 
rate as a bar to dower under the first section of the same act. Horn- 
sey v. Casey, 371. 

In order to entitle a widow, under section 2 of the dower act, (R. C. 
1845, p. 430,) to a share of slaves belonging to the deceased husband 
equal to the share of a child of such deceased husband, it is not neces- 
sary that she should make an election so totake. Hayden’s Adm’r v. 
Hayden’s Adm’r, 398. 


3. The Revised Code of 1835 required, in order to constitute a valid relin- 


guishment of dower, an examination of the wife apart from her hus- 
band ; also that the certificate of such relinquishment should state the 
fact of such an examination. Rogers v. Woody, 548. 


EASEMENT. 





See Laumier v. Francts, 181. 





ELECTION. 
See Dower. 







1. Where trustees are empowered by a deed of trust to act separately, yet, 






if they elect to act jointly, as by giving a joint notice of sale, one can 
not act alone. White v. Watkins, 423. 


EMANCIPATION. 





See Stavery, 1. 


ENTIRETY OF CONTRACTS. 
1. Where there is a special contract to do certain work, and there is a 







failure to perform the work according to the contract, there can be no 
recovery had upon the contract. Downey v. Burke, 228. 


2. Where, however, useful labor is actually performed, and is received by 








the employer, an obligation is thereby created to pay the reasonable 
value of the services rendered, taking into consideration and making 
allowance for the damage resulting from the breach of the contract. 
Ib. 


ENUREMENT. 
1. By act of congress of July 4th, 1836, an unconfirmed Spanish claim of 























one J. M. in and to a tract of land within the St. Louis common, the 
paramount title to which was in the city of St. Louis, was confirmed to 
the representatives of the said J. M. A., B. and C. were the legal rep- 
resentatives of J. M. as to portions of this tract, and had all his title to 
such portions. B. by falsely representing himself to be the legal rep- 
resentative of M. (not however by derivation of title through A.) as to 
that portion claimed by A., under J. M., as well as to that portion for 
which he had a derivative title from J. M., procured a compromise 
deed from the city of St. Louis, embracing the portion claimed by A. 
This compromise deed was made to B. under a resolution of the board 
of aldermen of the city authorizing the conveyance to him, as the rep- 
resentative of J. M. A. did not appear before the board of aldermen 
to claim a conveyance to himself as the representative of J. M., nor 
did he know of the proceedings of the board of aldermen, nor of the 
conveyance by the city to B., nor of any claim by B. to the portion 
claimed by himself. Held, that the deed thus obtained by false rep- 
resentations did not enure to the benefit-of A. as to that portion claimed 
by him by derivative title from J. M.; and that a petition against B. 
setting forth the facts above stated and praying a decree for the tract so 
claimed by A. as above stated, upon the payment of the compromise 
money—$20 per acre—with interest, contained no equity. Maguire v. 
Page, 188. 


EQUITABLE JOINTURE. 






See MarriaGE ConTRACT. 


EQUITY. 





See Fraup, 1; InsunctTion 1; Marriage Contract. 
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EQUITY—( Continued.) 
1, By act of Congress of July 4th, 1836, an unconfirmed Spanish claim of 


one J. M. in and to a tract of land within the St. Louis common, the 
paramount title to which was in the city of St. Louis, was confirmed to 
the representatives of the said J. M. A., B. anc C. were the legal rep- 
resentatives of J. M. as to portions of this tract, and had all his title 
to such portions. B. by falsely representing himself to be the legal 
representative of M. (not however by derivation of title through A.) 
as to that portion claimed by A., under J. M., as well asto that portion 
for which he had a derivative title from J. M., procured a compromise 
deed from the city of St. Louis, embracing the portion claimed by A. 
This compromise deed was made to B. under a resolution of the board 
of aldermen of the city authorizing the conveyance to him, as the repre- 
sentative of J. M. A. did not appear before the board of aldermen to 
claim a conveyance to himself as the representative of J. M, nor did he 
know of the proceedings of the board of aldermen, nor of the convey- 
ance by the city to B,, nor of any claim by B. to the portion claimed 
by himself. Held, that the deed thus obtained by false representations 
did not enure to the benefit of A. as to that portion claimed by him by 
derivative title from J. M.; and that a petition against B. setting forth 
the facts above stated and praying a decree for the tract so claimed by 
A., as above stated, upon the payment of the compromise money—$20 
per acre—with interest, contained no equity. Maguire v. Page, 188. 


2. There is no equity in favor of creditors of an intestate’s estate, or of 


the heirs of such intestate, to set aside and annul a sale and convey- 
ance of land by an administrator for the payment of debts, where such 
sale and conveyance are absolutely void ; if the sale be void, creditors 
may proceed in the probate or county court for a resale, and the heirs 
may have their action for the possession. Bank of Missouri v. White, 
343. 
. Where a creditor of an intestate’s estate seeks to set aside a sale and 
conveyance made by the administrator for the payment of debts, on 
the ground of fraud, the administrator not being a party to the suit; 
d, it not appearing that the suing creditor is the only creditor of the 
estate, that a decree directing the payment of such creditor out of the 
proceeds of a resale, is erroneous. Ib. 
There is no equity to restrain by injunction the collection of a school 
tax, the assessment of which is illegal and void. Sayre v. Tompkins, 
443. 


5. A., having purchased real estate at a partition sale, paid a portion of 








the purchase money, and gave bond, with B. as security, for the resi- 
due; C. purchased at sheriff’s sale all the interest of A. in the land; 
A., not having paid the residue of the purchase money, B. was com- 
pelled by suit to pay the same; A. had received no deed for the land : 
held, that by the payment of the residue of the purchase money, B. 
became subrogated to the right of the original owners, and might sub- 
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EQUITY—( Continued. ) 


ject the land inthe hands of C. to the payment to himself of the 
money so paid by him. Smith v. Schnetder, 447. 

A married woman executed a promissory note jointly with her hus- 
band} held, although it did not appear on what account the note was 
executed, whether for the benefit of the wife, or of the husband, or 
for their joint benefit, that equity would subject real estate held to the 
separate use of the wife to the payment thereof, and would decree a 
sale of the same. Whitesides v. Cannon, 457; Segond v. Garland 457. 


ESTOPPEL. 
See WILL. 


An election, made by a widow under the 3d section of the dower act, 
CR. C. 1845, p. 430,) to take one half of the real and personal estate 
belonging to her husband at the time of his death absolutely, will ope- 
rate as a bar to dower under the first section of the same act. Horn- 
sey v. Casey, 371. 


. A creditor who knowingly acquiesces in a sale made by a trustee'un- 


der an assignment for the benefit of creditors, and accepis his propor- 
tional share of the proceeds of the sale, is estopped to deny the vali- 
dity of the sale. Gutzwiller v. Lackman, 168. 


EVIDENCE, 
See Witness, 1; PeRPETUATION oF TESTIMONY, 1. 


Matters of record can not be proved by parol; where, therefore, in a 
suit for the possession of a mare, it was attempted to base a defence to 
the action upon the fact that the mare in controversy had been taken 
out of the possession of plaintiff and put in that of the defendant by 
virtue of a writ issued by a magistrate; held, that a copy of the re- 
cord of proceedings should have been produced. Wynne v. 4ubuchon, 
30. 

An affidavit made before a justice of the peace, under the 4th section 
of the act concerning strays, (R. C. 1845, p. 1039,) by one taking up a 
stray, is no evidence of the facts therein stated in a suit brought by 
such person against one claiming to be the general owner of the stray. 
Parker v. Evans, 67. 

Where the facts in evidence will warrant it, it is proper to instruct a 
jury that they are authorized to reject the whole of the testimony of a 
witness who has wilfully sworn falsely with regard to any material 
fact.' Gillett v. Wimer, 77. 

One William Bailey executed a deed of trust of certain real estate to 
secure the payment within twelve months of an indebtedness, recited 
therein to be due “ to Patrick H. Scott and Sarah B. Scott, in the sim 
of about two thousand dollars, being the amount of principal and inter- 
est due upon a promissory note drawn by the said Bailey and endorsed 
by the said Patrick H. and Sarah B. Scott, and now past due and held by 
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EVIDENCE—( Continued.) 


Mrs. Elizabeth Cabell, of Winchester, Virginia.”” In point of fact, it 
was intended by the parties to the deed of trust to secure the said P. H. 
Scott and S. B. Scott against liability upon a bond executed in favor of 
the said Mrs. C. Cabell, by the said Scotts, jointly with, and as the 
sureties of, the said Wm. Bailey. Held, that this mis-recital of the na- 
ture of the indebtedness was not such as to avoid the deed of trust. 
Scott v. Batley, 140. 


. Parol evidence is admissible to show that the relation of principal and 


surety exists between the co-obligors of a bond. Ib. 


. The character of either party to a civil suit can not be inquired into, un- 


less it is put in issue by the nature of the proceeding itself. Gutzwil- 
ler v. Lackman, 168. 


. A person who is interested in the event of a suit, in that he is bound to 


pay half the damages and costs in case of a recovery by plaintiff, is 
not “a person fer whose immediate benefit the action is defended,?? 
within section 2 of article 25 of the practice act of 1849, (Sess. Acts, 
1849, p. 100,) and consequently is a eompetent witness. Laumier v. 
Francis, 181. 


. An admission made by a member of a partnership, after the retiring 


from the firm of a former member, can not be used as evidence against 
such retired partner. Pope v. Risley, 185. 


. Declarations or admissions made by a party to a suit are not conclu- 


sive as to the truth of the facts admitted. Cufferatta v. Cafferatta, 235. 
In a suit brought by an assignee against the sheriff for improperly 
levying an attachment in favor of a creditor of the assignors, the record 
of the attachment suit (the assignee not having been a party thereto) is 
inadmissible in evidence to show fraud in the assignment. Wise v. 
Wimer, 237. 

In an action against a constable for the seizure of goods under an at- 
tachment issued by a justice of the peace, the record of the proceed- 
ings in the attachment suit is admissible in evidence. Snead v. Weg- 
man, 263. 

In an action, under section 35 of article 9 of the act concerning crimes 
and punishments (R. C. 1845, p. 414), against the owner of a slave to 
recover damages sustained through the burning of a building, &c., by 
such slave: held, that a confession by the slave of the burning is in- 
admissible in evidence. Phillips v. Towler’s Adm’r, 401. 

It is also incompetent in such a case to show that the remark was made 
in the presence of the owner of the slave, that the slave had burned the 
building and had confessed it, and that he (the owner) had made no 
reply or denial. 1b. 

It is not sufficient to object gererally that testimony offered is illegal 
and incompetent; some specific objection to its admission should be 
pointed out. Clark v. Conway, 437. 

Communications made by a client to an attorney at law whilst employed 
in that capacity, are privileged, and are inadmissible in evidence, though, 
40—VOL. XXIII. 
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EVIDENCE—( Continued.) 


at the time such communications were made, judicial proceedings may 
not have been commenced or contemplated. Johnson v. Sullivan, 474. 
It is erroneous, in a suit for work and labor done by plaintiffs as sur- 
veyors, to permit a book-keeper of plaintiffs to testify that the servi- 
ces sued for were charged on plaintiffs’ books to defendant. Cozens v. 
Barrett, 544. 

The entries made in Livre Terretn upon the margin of the records of 
Duralde’s Spanish surveys of common field lots, showing an abandon- 
ment of those lots and a re-uniting them to the king’s domain, are 
admissible in evidence, in a suit founded on an alleged confirmation by 
the act of Congress of June 13, 1812, to show that under the Spanish 
government it was not unusual for the inhabitants to abandon their pos- 
sessions. Fine v. St. Louts Public Schools, 570. 

A. having purchased a tract of land, it was conveyed to a son of A. 
with intent to defraud the creditors of A.; held, in a suit to annul this 
deed in behalf of one of those creditors who had purchased the land 
at a sale on execution under a judgment in his favor against A., that 
evidence was inadmissible to show, in behalf of defendants, the pecu- 
niary circumstances of A. several years after the conveyance to his 
son. Rankin v. Harper, 579. 


EXECUTION. 
See Trustees oF ScHoot District, 13; Corporation, 43; Practice 


AND ProcEEpines tN Crvit Cases, 1, 2; SHerirr’s Saces, 3, 4, 5. 
The filing of a writ of execution, without any endorsement upon it 
showing the manner in which it has been executed, does not amount 
to a return of the writ. Nelson v. Brown, 13. 


. The act of March 5th, 1849, (Sess. Acts, 1849, p. 67,) exempting cer- 


tain property of the wife from execution for certain debts and liabili- 
ties of the husband, does not apply to debts contracted before its 
passage. (Cunningham v. Gray, 20 Mo. 170, affirmed.) Harvey v. 
Wickham, 112. 


. Quere: Whether, under said act, the estate of the husband in his wife’s 


land, acquired by virtue of the marriage, can be sold under execution 
for the payment of his debts. (Schneider v. Staihr, 20 Mo. 269, as 
to this point questioned.) Ib. 


. Section 42 of the “act to regulate executions,” (R. C. 1845, p. 483,) 


which provides that if the purchaser “refuse to pay the amount bid 
by him for property struck off to him, the officer making the sale may 
again sell such property at any time to the highest bidder; and if any 
loss shall be occasioned thereby, the officer shall recover the amount of 
such loss, with costs, by motion before any court,” &c., does not au- 
thorize a judgment on motion against one who has been substituted in 
the place of the purchaser at the sale, with the consent of such pur- 
chaser, and who has been reported as the purchaser by the sheriff ; 
this summary remedy by motion can be had only against the actual 
purchaser at the sale. Wimer v. Obear, 242. 

Quere ; whether this section embraces a sale in partition. Jb. 
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EXECUTORS AND ADMINISTRATORS. 
See ADMINISTRATION, 
FAILURE OF CONSIDERATION. 


See CoNnsIDERATION. 


FINDING OF THE FACTS. 
See Supreme Court, 3; AcTion For DELIVERY OF PERSONAL Pro- 


PERTY. 


FORCIBLE ENTRY AND DETAINER. 


a 


In order to constitute such a possession as will sustain an action of 
forcible entry and detainer, it is not necessary that the party should 
stand on the land, or keep a servant or agents there; but any act done 
by himself on the premises, indicating an intention to hold the pos- 
session thereof to himself, will be sufficient to give him the actual pos- 
session. Bartlett v. Draper, 407. 


FORMER RECOVERY. 
See Res ApsJupDICATA. 


1. 


Where A., in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B. ; 
held, that this judgment is a bar to a suit by C. for the possession of 
the goods, against the constable in possession of the goods under the 
writ of attachment. Richardson v. Watson, 34. 


FRAUD AND FRAUDULENT CONVEYANCES. 
See Equity, 1, 2, 3; AssIGNMENT, 3; ADMINISTRATION, 3; DEED oF 


i. 


a 


Trust, 2, 3; Statute oF Fraups, 2, 3. 


A creditor at large, who has commenced suit by attachment for his 
debt, but has not obtained judgment therefor, is not entitled to invoke 
the equitable interference of the courts to annul judgments fraudulently 
confessed by his debtor in favor of other persons, or to restrain by in- 
junction the disposal of the debtor’s property through the means of ex- 
ecutions issued on such confessed judgments. Martin v. Michael, 50. 
To make an assignment for the benefit of creditors void for fraud, the 
fraud must be brought home to the assignee. Wise v. Wimer, 237. 
A conveyance may be for a valuable consideration, and yet be fraudu- 
lent and void as against creditors. Johnson v. Sullivan, 474. 

A father purchased land in the name of his son with intent to defraud 
his creditors; held, 1st, that the contemplated fraud upon creditors 
repelled the presumption of an advancement to the child; that conse- 
quently there was a resulting trust to the father for the benefit of his 
creditors ; 2d, that this interest in the father was subject to seizure 
and sale on execution under judgments in favor of such creditors, 
Rankin v. Harper, 579. 
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FRAUD AND FRAUDULENT CONVEYAN CES—( Continued. ) 


5. A. having purchased a tract of land, it was conveyed to a son of A. 
with intent to defraud the creditors of A.; held, in a suit to annul this 
deed in behalf of one of those creditors who had purchased the land at 
a sale on execution under a judgment in his favor against A., that evi- 
dence was inadmissible to show, in behalf of defendants, the pecuniary 
circumstances of A. several years after the conveyance to theson. Jb. 
Where land, purchased with the money of the husband, is conveyed 
to a trustee in trust for the separate use of the wife with intent to hinder 
and defraud the creditors of the husband, it is subject to be sold under 
executions issued under judgments in favor of such creditors. Eddy v. 
Baldwin, 588. 


= 


GARNISHMENT. 
See ATTACHMENT. 


1. The city of St. Louis is not subject to the process of garnishment. For- 
tune v. City of St. Louis, 239. 


GENERAL ASSEMBLY. 
See JournaALs oF Houses or GENERAL ASSEMBLY. 


GUARDIAN. 


1, If the guardian has fraudulently procured allowances in his favor to 
be made by the county or probate court, these allowances should be 
first set aside in an equitable proceeding instituted for that purpose ; 
an action upon the bond may then be sustained. State, to the use of 
Tourville, v. Roland, 95. 


GUARDIAN’S BOND. 


1. An action at law can not be maintained on a guardian’s bond for 
his failure to account for the rents and profits of real estate in his 
charge, where the record of his settlements before the county or pro- 
bate court shows that he has duly accounted. State, to the use of 
Tourville, v. Roland. 95. Whittelsey v. Dorsett, 236. 


HUSBAND AND WIFE. 


See Dower; MarritaGe Contract. 

1. No entry upon or actual possession of the wife’s land after a descent 
cast is necessary to entitle the husband to curtesy. (Reaume v. Cham- 
bers, 22 Mo. 36, affirmed.) Harvey v. Wickham, 112. 

2. The act of March 5th, 1849, (Sess. Acts, 1849, p. 67,) exempting cer- 
tain property of the wife from execution for certain debts and licbili- 
ties of the husband, does not apply to debts contracted before its pas- 
sage. (Cunningham v. Gray, 20 Mo. 170, affirmed.) Jb. 

3. Quere: Whether, under said act, the estate of the husband in his wife’s 
land, acquired by virtue of the marriage, can be sold under execution 
for the payment of his debts. Schneider v. Staihr, 20 Mo. 269, as to 
this point questioned.) 1b. 
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HUSBAND AND WIFE—( Continued.) 


4. Where a trust is created for a married woman’s separate use without 
more, she has an alienable estate independent of her husband, which 
she may dispose of as a feme sole owner; she has also the power, in- 
cident to property in general, of contracting debts to be paid out of 
her separate estate. Whitestdes v. Cannon, 457. Segond v. Garland, 
457. 

5. A married woman executed a promissory note jointly with her hus- 
band ; held, although it did not appear on what account the note was 
executed, whether for the benefit of the wife, or of the husband, or 
for their joint benefit, that equity would subject real estate held to the 
separate use of the wife to the payment thereof, and would decree a 
sale of the same. Whitesides v. Cannon, 457; Segond v. Garland 457. 


INDICTMENT. 
See Crimes AND PUNISHMENTS. 


INJUNCTION. 


1. Acreditor at large, who has commenced suit by attachment for his debt, 
but has not obtained judgment therefor, is not entitled to invoke the 
equitable interference of the courts to annul judgments fraudulently 
confessed by his debter in favor of other persons, or to restrain by in- 
junction the disposal of the debtor’s property through the means of ex- 
ecutions issued on such confessed judgments. Martin v. Michael, 50. 

2. There is no equity to restrain by injunction the collection of a school 
tax, the assessment of which is illegal and void. Sayre v. Tompkins, 
443. 

3. Upon the dissolution of an injunction restraining the sale, under a deed 
of trust, of the property, effects, franchises, &c., belonging to a rail- 
road company, it is erroneous for the court, without proof, to assess 
the damages at six per cent. upon the amount released by the dissolu- 
tion: the damages assessed in such a case should be commensurate 
with the actual injury sustained, and may, if the circumstances war- 
rant it, exceed ten per cent. upon the amount enjoined. City § County 
of St. Louts v. Alexander, 483. 


INSURANCE. 


1. A policy of insurance upon a steamboat contained the usual clause 
making it the duty of the assured, in case of loss or misfortune, “ to 
use every practicable effort for the safeguard and recovery of the 
steamboat.” Held, in a suit on this policy, that where by the ground- 
ing of the boat, it was in immediate danger of being lost or seriously 
damaged, or it was in the highest degree probable at the time that it 
would be lost or seriously damaged unless launched or set afloat, the 
insurer was liable for reasonable and proper expenses incurred in 
good faith by the assured in launching and setting the steamboat 
afloat. Diz v. Union Ins. Co., 57. 
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INSURANCE—( Continued. ) 





















2. A policy of insurance, made in the name of a particular person, will 
not cover and protect the interest of any person other than the one 
named in the policy as the assured, unless the words “ for whom it may 
concern,” or other equivalent words, indicate that it is intended that 
the interest of such other person should be covered by the same; nor 
can a custom or usage be shown contravening this rule of law. Wise 
v. St. Louis Marine Ins. Co., 80. 

. Merchandize was insured on the steamboat Georgia from St. Louis to 
Council Bluffs; the Georgia, being disabled by the loss of her chim- 
neys, became unable to prosecute her voyage without repairs, and 
stopped at St. Joseph, on the Missouri river; the necessary repairs 
could be obtained only from St. Louis, and for this a detention of 
twelve days would be necessary. Held, that this was not such a 
breaking of the voyage as would justify the master in transhipping 
the property insured upon another boat; that by such transhipment the 
insurers became discharged Salisbury v. Marine Ins. Company of St. 
Louis, 553. 


INSTRUCTIONS. 






See Jury, 1, 2. 


INTEREST. 
-See WIrTness. 
1. A certificate of deposite made “ payable to the order of the depositor 










on return of the certificate, sixty days after date, with interest at the 
rate of six per cent. per annum,” will bear interest after maturity as 
well as before. (LEonaRD, J., dissenting.) Payne v. Clark, 259. 


JOINTURE. 





See Marrrace ConTRAcT. 


JOURNALS OF HOUSES OF GENERAL ASSEMBLY. 
1. The validity of an enrolled statute, authenticated in the manner pointed 










out by law, by the certificate of the presiding officers of the two houses 
of assembly that it passed over the governor’s veto by the constitution- 
al majority, can not be impeached by the journals showing a depar- 
ture from the forms prescribed by the constitution in the reconsidera- 
tion of the bill. Pactfic Railroad v. The Governor, 353. 


JUDGMENT. 






See ADMINISTRATION, 1. 


1. Where A., in suit before a justice of the peace, attached certain goods 







as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B.; 
held, that this judgment is a bar to a suit by C. for the possession of the 
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JUDGMENT—( Continued.) 


3 


> 


goods, against the constable in possession of the goods under the writ 
of attachment. Richardson v. Watson, 34. 

Where in a suit commenced by attachment there is a personal service 
upon the defendant, and a general judgment rendered against him, such 
judgment and a sale on execution under it are not rendered void by the 
fact that the affidavit upon which the attachment issued may have been 
defective. Harvey v. Wickham, 112. 

A sale on execution in the state of Louisiana of a steamboat, under a 
proceeding instituted in that state against the boat and the owner there- 
of, in which judgment is given against the owner, with privilege on 
the said steamboat, the said execution being a personal writ against the 
said owner, commanding the sheriff to demand the amount of the judg- 
ment of the owner, and upon his failure to pay to cause the same to be 
made out of his present property, &c., does not divest the said steam- 
boat of liens previously acquired under the laws of this state. Ritter 
v. Steamboat Jamestown, 348. 

A proceeding in a probate court of a sister state against a citizen of the 
state of Missouri, with constructive notice only, is not a judicial pro- 
ceeding within the meaning of the constitution of the United States. 
Gillett v. Camp, 375. 

E. as surviving partner of the firm of B. & E., recovered a judgment 
against C. for money embezzled by him while a clerk for B. & E. from 
the year 1841 to 18485 an execution was issued under this judgment, 
and levied upon a lot that had been, in May, 1844, conveyed to one D. 
in trust for the separate use of the wife of C.; E. became the pur- 
chaser at the sheriff’s sale, and received a deed from the sheriff, and 
brought suit,—to which D and C. and the wife of C. were parties—to 
obtain a decree vesting in himself all the right, title and interest of D., 
the trustee, and of the wife of C. in said let, on the ground that the 
same was conveyed to D. for the separate use of the wife with the in- 
tent to defraud and hinder the creditors of the husband: held, that the 
judgment against C., though conclusive against him as to the items 
upon which it was found, (and which appeared in the report of a ref- 
eree confirmed by the court,) was not conclusive as against the other 
defendants; that they might show that the deficits against C., in the 
account kept by him as clerk of B. & E., and upon which the judg- 
ment against him had been recovered, were caused by the interfer- 
ence ef E.; and that forced balances were made by C. at the sugges- 
tion of E., and that consequently there was no indebtedness on the part 
of C. to B. & E. at the date of the deed of May, 1844, to D. Eddy v. 


- Baldwin, 588. 


JUDGMENT OF SISTER STATES. 
See JupGMENT, 2, 3, 4. 


JUDGMENT BY DEFAULT. 


1. 





Where in a suit for partition there has been no service of a copy of the 
petition with the requisite notice upon two of the defendants, and 
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JUDGMENT BY DEFAULT—( Continued.) 


there is filed an instrument in the following form, signed by said two 
defendants: “ October 6th, 1854. We wish to waive the notice of the 
division of the real estate belonging to the heirs of R. T. A., deceased. 
[Signed] 8. C., M. A.:? Held, that this does not amount to a ser- 
vice on them or an appearance by them, and that a judgment by de- 
fault against them would be irregular and should be set aside. Ander- 
son v. Anderson, 379. 

2. Where, on account of a failure to reply within the time required by law 
to an offset pleaded, judgment by default was regularly rendered tak- 
ing the offset as confessed, and the court, on the motion of plaintiff, 
set aside this judgment by default, neither the motion to set aside nor 
the accompanying affidavit showing a meritorious defence to the offset 
pleaded : held, that the court had in this particular exceeded the limits 
of a sound discretion. rnold v. Palmer, 411. 


JURISDICTION. 


See Practice; Law Commissroner’s Court, 1; Lanp Court, I, 2; 
RECOGNIZANCE, 1. 


JURY. 
See Crimes AND PUNISHMENTS, 3. 


1. It is not erroneous for the courts of this state to refuse, when called 
upon generally to do so, to draft and give instructions to juries ; they 
may confine their action in this particular to the giving or refusing of 
instructions specifically asked by the respective parties. Simonds v. 
Oliver, 32. SS 

2. Where the facts in evidence will warrant it, it is proper to instruct a 
jury that they are authorized to reject the whole of the testimony of a 
witness who has wilfully sworn falsely with regard to any material 
fact. Gillett v. Wimer, 77. 

3. It is no ground for the reversal of a judgment of conviction upon an in- 
dictment for murder, that the court trying the cause, in empannelling 
the petit jury, required the State and the defendant to exercise their 
right of peremptory challenge at the same time, by striking from a list 
of thirty-six jurors the objectionable names, instead of conforming to 
the usual and better practice of allowing the right to be exercised as 
each juror was called to be sworn after having been found qualified 
to serve, the State speaking first and the defendant afterwards; the re- 
cord not showing that the defendant was prejudiced. State v. Hays, 
287. 

4. The use of the words bona fide, in instructions given to a jury, wilb 
not vitiate them. Johnson v. Sullivan, 474. 

5. Where, upon the polling of a jury, eleven assent to the verdict, and 
one juror, in answer to the question of the clerk, “is this your ver- 
dict??? answers as follows: “It is, as far as it goes ;”’ held, this. an- 
swer does not invalidate the verdict. Rankin v. Harper, 579.. 
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JUSTICE OF THE PEACE, 
See Justices’ Courts. 


JUSTICES’ COURTS. 


Though justices of the peace have a power of sale in attachment cases, 
they should exercise a sound discretion'and not order a sale where the 
debt is small, and the attached property greatly exceeds in value the 
debt, and is of such a nature that it must all be sold together. The 
justice should always be satisfied that it would be for the interest of the 
debtor to have the property sold.- Snead v. Wegman, 263. 


. The practice act of 1849 does not apply, except the 25th article, to pro- 


ceedings in justices’ courts. Flemm v. Whitmore, 430. 


LAND COURT. 


The Law Commissioner’s Court of St. Louis county can not entertain 
an appeal from a justice of the peace, in a case where plaintiff seeks 
to recover damages for an entry into his close, and the tearing down of 
the wall of a tenant thereon. The appeal should be taken to the Land 
Court. Watkins v. Finney, 48. 

The St. Louis Land Court has jurisdiction of a suit to subject a wife’s 
separate estate to the payment of her debts. Segond v. Garland, 547. 


LANDS AND LAND TITLES. 


A location of a New Madrid certificate upon land reserved from sale, 
and a patent issuing therefor while the land remains so reserved, are 
entirely void, not voidable. Easton v. Salisbury, 100. 

Such a location therefore, when made upon land reserved from sale by 
reason of its being covered by a Spanish claim, does not become valid 
so soon as the bar against that claim becomes complete. 1b. 


. Aconfirmation of a Spanish claim by the act of July 4th, 1836, will ° 


prevail over a New Madrid location and a patent, dated May 28th, 
1827, both made while the land located upon was reserved from sale, 
although the bar against that claim became complete May 26, 1829, 
and remained so until July 9th, 1832, the date of the revival of the 
reservation from sale of the claims confirmed by the act of July 4th, 
1836. Ib. 


- Quere: what is the effect of the approval by the Secretary of the Inte- 


rior, of Brown’s survey of Carondelet common? Sigerson v. Hornsby, 
268. 


. The inhabitation, cultivation and possession required by the act of 


Congress of June 13th, 1812, are actual possession, &c. Papin v. 
Hines, 274. 

The act of Congress of April 12th, 1814, does not, proprio vigore, con- 
fer a legal title. Jb. 

It is a fatal objection to a claim of title under this act, that it does not 
appear from the report of the commissioners that the concession con- 
tained a special location, or that it had been actually surveyed before 
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LANDS AND LAND TITLES. 





March 10th, 1804, by a surveyor duly authorized by the government 
making the grant. Ib. 


8. In a suit brought by A., claiming under the act of July 4, 1836, against 






B., claiming under a patent dated June 15th, 1826, it will be of no 
avail to A. to prove that the land sued fur is embraced within the out- 
boundary line of the town of St. Louis. The patent will, in such a 
contest, prevail over the confirmation. Jb. 


9. The confirming force of the act of Congress of June 13th, 1812, ex- 






tends to common field lots, out-lots, &c., as well without as within 
the survey of the outboundary line of the town of St. Louis, the plat of 
which survey is commonly known as “ Map X.” Milburn v. Horttz, 
532. Tayon v. Hardman, 539. 


10. The entries made in Livre Terretn upon the margin of the records of 









Duralde’s Spanish surveys of common field lots, showing an abandon- 
ment of those lots and a re-uniting them to the king’s domain,” are ad- 
missible in evidence, in a suit founded on an alleged confirmation by the 
act of Congress of June 13, 1812, to show that under the Spanish gov- 
ernment it was not unusual for the inhabitants to abandon their posses- 
sions. Fine v. St. Louis Public Schools, 570. 


LANDLORD AND TENANT. 
1. A. having leased a lot to B. for aterm of years, joined with others, 


















the owners of adjoining lots, in a deed of conveyance by which a por- 
tion of the lot leased was conveyed to the city of St. Louis; this deed 
contained the following clause: “ It being understood that some of said 
first parties have made leases for portions of the wharf property here- 
by conveyed, the terms of which have not expired; and the convey- 
ance to the city is made by said first parties subject to said leases now 
in existence ;?? the portion thus conveyed by A. to the city of St. Louis 
was duly condemned and appropriated to public uses. Held, in a suit 
brought by A. against B. to recover the whole of the rent reserved, that 
the conveyance to the city carried with it, as incident to the part of 
the reservation conveyed, a proportionate part of the rent, the above 
clause not amounting to a reservation of the rent to the grantor. 
Biddle vy. Hussman, 597, 602. 


2. The condemnatien and appropriation to public uses of a portion of a 







lot leased for a term of years, will extinguish a proportionate part of 
the rent, and entitle the parties—landlord and tenant—to compensa- 
tion according to their respective rights. 1b. 


3. In determining the proportionate part of the rent due to the landlord for 






the portion not appropriated to public uses, the jury must have refer 
ence, in making their estimate, to the real value to the tenant of what 
is left uncondemned, and not merely to the quantity. 1b. 


LAW COMMISSIONER’S COURT. 
1. The law commissioner’s court of St. Louis county can not entertain 






an appeal from a justice of the peace, in a case where plaintiff seeks to 
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LAW COMMISSIONER’S COURT—( Continued.) 


recover damages for an entry into his close, and the tearing down of 
the wall of a tenement thereon. The appeal should be taken to the 
Land Court. Watkins v. Finney, 48. 

2. Quere: has the law commissioner the authority, on appeals from a jus= 
tice of the peace, to affirm the judgment of the justice on the appellee’s 
motion, and his filing a transcript of the proceedings before the justi- 
ce’s court? Ib. 

3. The Law Commissioner of St. Louis county can not, in case of an ap- 
peal from a justice of the peace, where the justice fails to deliver a 
transcript, &c., affirm the judgment appealed from, upon the filing of a 
transcript by the appellee, and a motion made by him for its affirm- 
ance. Grassmuck v. Atwell, 63. 

3. The Law Commissioner of St. Louis county has the authority to issue 
writs of attachment against the property of persons sued in his court. 
Lackey v. Seibert, 85. 


LEVY. 
See Execution; SHERIFF’s SALE. 


1. The levy of a writ of attachment upon land creates a charge or lien 
from the moment of the levy; a sale therefore, under an execution is- 
sued upon the judgment against the defendant in the attachment, re- 
lates back to the time of the levy, and passes the title to the purchaser, 
unaffected by any encumbrances created or conveyances made subse- 
quently to such levy. Lackey v. Seibert, 85. 

2. The requisites of a levy of a writ of attachment upon real estate. 
Prima facie, it should be presumed that a writ of attachment was 
levied as early as the date under which the return is made. Jb. 


LICENSE. 


1. It is no defence to an indictment for selling intoxicating liquor with- 
out a license, that the County Court, acting under the act of March 1, 
1851, and in consequence of a remonstrance of a majority of the tax- 
able inhabitants of a township, refused to grant such license. Whether 
the license is withheld rightfully or wrongfully, is immaterial. State 
v. Jamison, 330. 

LIEN. 
See ATTACHMENT, 3, 5; Boats AND VESSELs, 3. 

1. One who endorses a note given by the master of a steamboat for stores 
and supplies furnished, and who pays the same at its maturity, does 
not thereby become subrogated to the rights of the one furnishing the 
supplies to a lien on such steamboat. Hays v. Steamboat Columbus, 
232. 


LIMITATION OF ACTIONS. 
See ADMINISTRATION, 5. 
1. Adverse possession, to constitute a bar under the statute of limitations, 
must be uninterrupted. Harrison v. Cachelin, 117. — 
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LIMITATION OF ACTIONS—( Continued.) 
2. The statute of limitations may be relied on as a bar by one of several 


defendants. Pope v. Risley, 185. 


3. In order to constitute such a continuous adverse possession in succes- 


4 


5 


sive occupants as will amount to a bar under the statute of limitation, 
it is necessary that there should be some privity between such occu- 
pants. Chouquette v. Barada, 331. 

A finding by the court that possession has been held adversely, is equiv- 
alent to a finding that the possession has been held under a claim of 
title. Ib. 

No action on an administrator’s bond will lie in favor of one claiming 
to be a creditor of the intestate’s estate, until his demand against the 
estate has been established in some one of the ways prescribed by 
law; consequently the statute of limitations will not run in favor of 
the administrator in such a case until such demand is so established. 
State, to use, &c., v. St. Gemme’s Adm’r, 344. 


LOCATION. 
See New Maprip CERTIFICATE. 


MANDAMUS. 


1. Under an application for a mandamus to the governor, requiring him to 


issue the bonds of the state to a railroad company under a Jaw alleged 
by him to have been passed by the general assembly over his veto 
without the observance of the forms prescribed by the constitution, a 
majority of the court concurred in sustaining jurisdiction of the appli- 
cation, and passing upon the validity of the law, reserving the ques- 
tion of power to mandamus the governor for the final hearing upon the 
return to a conditional writ. (Judge Leonarp dissenting.) The Pa- 
cific Railroad v. The Governor, 353. 


2. A writ of mandamus will not lie to correct the errors of inferior tribu- 


nals by annulling what they may have done erroneously, nor to guide 
their discretion, nor to restrain them from exercising power not dele- 
gated to them ; it will not, therefore, lie to a county court, directing it 
to vacate an order selling swamp lands to a railroad company in pay- 
ment of a subscription of stock, and commanding the county court and 
all others to desist from carrying said order into execution. Dunklin 
County v. District County Court of Dunklin County, 449. 


MANUMISSION. 
See Stavery, 1. 


MARRIAGE CONTRACT, 
1. An ante-nuptial agreement was entered into in the following form, 


“Whereas a marriage is about to be contracted by and between the 
parties to these presents, and they are desirous to regulate the mode 
of enjoyment and distribution of their separate property ; therefore, in 
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MARRIAGE CONTRACT—( Continued. ) 


consideration of the said marriage, it is agreed by and between the said 
parties that the separate property shall, during the joint lives of the 
said parties, form a fund from the income of which the said parties 
and their issue, if any, shall be supported and maintained ; and that, 
for the purpose of producing such income, the said John W. Johnson 
shall have the management of the said separate property of the said 
Lucy Gooding. It is also agreed by and between the parties, that 
during the coverture either of said parties may, by gift, or sale, in any 
manner or form whatever, dispose of one-third of his or her said sep- 
arate property without the other’s interposing any obstacle, and with- 
out any right in such part of the estate so disposed of remaining in the 
other party, so that the same shall be free and clear from any claim of 
such other party. Itis also agreed by and between the parties afore- 
said, that either of the said parties, at his or her death, may, by will, 
or declaration in the nature of a will, devise and bequeath to any per- 
son whatsoever, in absolute property, whatever of his or her sai¢ sep- 
arate property may then remain, so that the survivor shall be entirely 
divested of all interest therein. It is also agreed, that, on the death of 
either party, the survivor shall retain the full right and title in his or 
her separate property, and the property of the deceased party shall be 
distributed according to the laws then in force.”? Held, that this ante 
nuptial contract did not constitute a legal bar to dower within the pro- 
visions of the revised code of 1825; (see R. C. 1825, p. 334); neither 
did the naked agreement amount to an equitable jointure ; that, before 
the wife can be deprived of her right to dower, the agreement must be 
executed in her favor. Johnson v. Johnson’s Adm’r, 561. 


MEASURE OF DAMAGES. 


See DAMAGES. 


MECHANICS?’ LIEN. 


1. A. agreed to erect a building for B., A. furnishing the materials; B. 
engaged to pay to A. various specified sums at particular stages in the 
progress of the work, the remainder to be paid sixty days after the 
completion of the building, and its acceptance by B.; C. became the 
security of A. for the timely execution on his part of this contract. 
The building was completed by A. and accepted by B., and although 
B. received notice before the completion of the building of the filing 
of various mechanics’ liens for materials furnished by sub-contractors 
under A., he yet paid to A, the contract price before the completion of 
the building, and before he was bound by the contract to pay the same. 
Held, that B. having been compelled to pay the liens thus established 
against the building in breach of the contract of A., and having failed 
to protect himself by retaining the sums falling due after the date of 
the notice of the liens, could not resort to C. as the security of A. for 

indemnity. Taylor v. Jeter, 244. 
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MISTAKE. 

1. A., by mistake, conveyed to B. whiteacre instead of blackacre ; held 
that a bona fide purchaser for value, from B., without notice of the 
mistake, would acquire a good title as against A. and those claiming 
under him. A purchaser, without notice of the mistake, at a sher- 
ifs sale on execution under a judgment against B., would be protected 
under this rule. Harrison v. Cachelin, 117. 


MOTIONS. 
See Practice, 1, 2, 9. 


INDEX. 


NEW MADRID CERTIFICATE. 


1. A location of a New Madrid certificate upon land reserved from sale, 
and a patent issuing therefor while the land remains so reserved, are en- 
tirely void, not voidable. Easton v. Salisbury, 100. 

2. Such a location therefore, when made upon land reserved from sale by 
reason of its being covered by a Spanish claim, does not become valid 
so soon as the bar against that claim becomes complete. Ib. 

3. A confirmation of a Spanish claim by the act of July 4th, 1836, will 
prevail over a New Madrid location and a patent, dated May 28th, 
1827, both made while the land located upon was reserved from sale, 
although the bar against that claim became complete May 26th, 1829, 
and remained so until July 9th, 1832, the date of the revival of the re- 
servation from sale of the claims confirmed by the act of July 4th, 
1836. Ib. 


NOTICE. 


See ParTNersuHiP, 1, 3,4; Constitutional Law, 4; ConvEYANCE, 3; 
Promissory Notes, &, 9, 10. 


8. The fact that a recorder may have entered of record in his office deeds 
of conveyance of lands subsequently sold and conveyed by himself, 
raises no presumption that at the time of his own conveyance he was 
aware of a defect in his title. Toney v. Mathews, 437. 


OATH. 
See ARBITRATION. 


OBLIGATION OF CONTRACTS. 
See ConstituTionat Law, 1, 

OHIO AND MISSISSIPPI RAILROAD. 
See Corporation, 5, 6. 

OUTBOUNDARY OF THE TOWN OF ST. LOUIS. 
See Lanps AND Lanp TITLEs, 8, 


PART PERFORMANCE. 
See STATUTE OF FRAvDS. 





PARTIES. 
See PLEADING. 


PARTITION. 
See Practice, 13. 
PARTNERSHIP. 

1. Where partners, commission merchants, receive a consignment of goods 
for sale, and a dissolution of the partnership afterwards takes place 
before the goods are sold, and they are turned over to, and are sold 
by, the partner continuing in the business, the outgoing partner is not 
exonerated from his liability to the shipper by the mere fact that a spe- 
cial notice of the dissolution of the partnership was sent to such ship- 
per, containing also a statement that the goods of the shipper were 
left in the hands of the continuing partner. Dean v. McFaul, 76. 

2. An admission made by a member of a partnership, after the retiring 
from the firm of a former member, can not be used as evidence against 
such retired partner. Pope v. Risley, 185. 

3. A partner retiring from a firm will still be liable for debts contracted 
by it in favor of persons who had previously dealt with the firm, and 
have had no notice of his retirement. 1b. 

4. This notice must be actual, and be brought home to the parties; or at 
least credit must have been given under circumstances from which 
actual notice may have been inferred. Notice in a newspaper, though 
published in the usual manner, will not, of itself, be sufficient as to 
those having former dealings with the company. 1b. 


PATENT. 
See Lanps AND Lanp TITLEgs, 1, 3. 


PAYMENT. 


1. In order to constitute a transaction a payment, there must be both a deliv- 
ery by the holder and an acceptance by the creditor, with the purpose 
on the part of the former to part with, and of the latter to accept of, 
the immediate ownership of the thing passed from the one to the other. 
Thompson v. Kellogg, 281. 


PERPETUATION OF TISTIMONY. 


1. Where several persons unite in petition for a commission to perpetuate 
testimony, a verification of such petition by the affidavit of one of such 
petitioners is sufficient. Tayon v. Hardman, 539. 


PLEADING. 
See CorPoRATION, 1. 


1. An action can not be maintained by an executor or administrator as 
such to recover damages for trespass upon realty belonging to the es- 
tate of the testator or intestate. The action should be brought in the 
name of the heir or devisee. Aubuchon v. Long, 99. 

2. Where promissory notes, purporting to have been executed by an agent, 

become the subject of a suit, the ordinary denial of their execution, 
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PLEADING—( Continued.) 






without the verification by affidavit, required by section 23 of article 4 
of the practice act of 1845, (R. C. 1845, p. 819,) will be sufficient to 
put the plaintiffs to the proof of their execution. Pope v. Risley, 185. 


3. A. gave to B. his title bond for the conveyance to B. of a tract of land 









upon the payment of the purchase money agreed upon, for which B. 
gave to A. his prumissory notes. Held, that the heirs of A. are pro- 
perly made co-plaintiffs with his administrators, in a suit brought to 
recover the amount due on the promissory notes, in which it is sought, 
on account of B.’s insolvency, to subject the land to the payment of 
the debt. Perry v. Roberts, 221. 


4. A petition conforming to the statutory forms, accompanying the prac- 





tice act of 1849, is sufficient. Gramp v. Dunnivant, 254. 


5. A grantor in a deed of trust, who is also residuary cestut que trust, 







is a necessary party to a suit brought by a purchaser at the trustee’s 
sale for a specific performance of the contract of sale. White v. 
Watkins, 423. 


POLICY OF INSURANCE. 






See INSURANCE. 


POSSESSION. 






See Forcisix Entry aNp DETAINER; LIMITATION, 1, 3, 4. 


PRACTICE. 


1. Every court has exclusive control over its own process. Where, there- 










fore, an execution issued out of the circuit court of St. Louis county, 
upon a judgment of said circuit court, and a sale of real estate was 
made by the sheriff, and a deed executed by him to the purchaser ; held, 
that the defendant in the execution might, by motion in the circuit 
court, have such sale set aside for irregularity ; he is not compelled to 
resort to a proceeding in the St. Louis Land Court. Nelson v. Brown, 
13. 


2. Although, regularly, motions to set aside proceedings under an execu- 








tion should be made during the return term of the writ, yet where, by 
authority of court, the return of the writ is made at a term subsequent 
to the return term, the court may, at such subsequent term, entertain 
a motion on the part of the defendant in the execution to set aside the 
proceedings under the execution for irregularity. 10. 


3. Although mere inadequacy of price will not of itself justify the set- 










ting aside of a sheriff’s sale, yet where that inadequacy is gross, there 
must be a strict regularity in the proceedings ; hence where real estate, 
consisting of two separate parcels of land, worth $4000, was struck off 
to the plaintiff in the execution, one lot for five dollars, and the other 
for seven dollars, or as much as the expenses of the sale, together with the 
clerk’s fees for issuing the execution would amount to—it being the un- 
derstanding between the deputy sherift making the sale and the bidder 
that the amount should be increased or lessened to just the amount of 
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10. 


11. 


13. 
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PRACTICE—( Continued.) 


the expenses of the sale including the clerk’s fees as above—it not ap- 
pearing that the defendant in the execution was privy to its levy or to 
the sale; held, that the sale and the sheriff’s deed, made in pursuance 
thereof, should be set aside for irregularity. 1b. 

It is not erroneous for the courts of this state to refuse, when called 
upon generally to do so, to draft and give instructions to juries ; they 
may confine their action in this particular to the giving or refusing of 
instructions specifically asked by the respective parties. Simonds v. 
Oliver, 32. 

Quere: has the Law Commissioner of St. Lonis county the authority, 
on appeals from a justice of the peace, to affirm the judgment of the 
justice on the appellee’s motion, and his filing a transcript of the pro- 
ceedings before the justice’s court? Ib. 

The Law Commissioner of St. Louis county can not, in case of an ap- 
peal from a justice of the peace, where the justices fail to deliver a 
transcript, &c., affirm the judgment appealed from, upon the filing of 
a transcript by the appellee, and a motion made by him for its affirm- 
ance. Grassmuck v. Atwell, 63. 

The Supreme Court will reverse judgments of the lower courts and 
award new trials, without regard to the number of new trials previously 
granted, wherever erroneous instructions have been given to the jury. 
Harrison v. Cachelin, 117. 

The statute of limitations may be relied on as a bar by one of several 
defendants. Pope v. Risley, 185. 

Amendments should be liberally allowed where the errors are uninten- 
tional, and no injury will result to the adverse party. Chauvin v. 
Lownes, 223. 

Section 42 of the “act to regulate executions,”? (R. C. 1845, p. 483,) 
which provides that if the purchaser “refuse to pay the amount bid 
by him for property struck off to him, the officer making the sale may 
again sell such property at any time to the highest bidder; and if any 
loss shall be occasioned thereby, the officer shall recover the amount of 
such loss, with costs, by motion before any court,’ &c., does not au- 
thorize a judgment on motion against one who has been substituted in 
the place of the purchaser at the sale, with the consent of such pur- 
chaser, and who has been reported as the purchaser by the sheriff; 
this summary remedy by motion can be had only against ‘the actual 
purchaser at the sale. Wimer v. Obear, 242. 

Quere : whether this section embraces a sale in partition. Jb. 


. A petition conforming to the statutory forms, accompanying the prac- 


tice act of 1849, is sufficient. Gramp v. Dunnivant, 254. 

Where, after the overruling of a demurrer to a petition, final judgment 
is rendered for the plaintiff, and it appears from the entry of the judg- 
ment that the inquisition of damages was taken “ without any proof”? 
of the amount of the damages sustained ; held, that this fact should be 
preserved by bill of exceptions; there being nothing to the contrary 


41—voL. XXIII. 
















































638 


14, 


15 


16. 


17 


18. 


19. 
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PRACTICE—( Continued. ) 


except this statement in the entry of judgment, it will be presumed that 
the inquisition of damages was properly taken. Ib. 

Where in a suit for partition there has been no service of a copy of the 
petition with the requisite notice upon two of the defendants, and 
there is filed an instrument in the following form, signed by said two 
defendants: “ October 6th, 1854. We wish to waive the notice of the 
division of the real estate belonging to the heirs of R. T. A., deceased. 
[Signed] 8. C., M. A.:?? Held, that this does not amount to a ser- 
vice on them or an appearance by them, and that a judgment by de- 
fault against them would be irregular and should be set aside. Ander- 
son v. Anderson, 379. 

It is error to dismiss an appeal from a justice of the peace for “ any er= 
ror, defect, or other imperfection in the proceedings of the justice.?? 
Matlock v. King, 400. 

A bill of exceptions can not be allowed and signed at a term subsee 
quent to that at which the trial is had without the consent of the op- 
posite party. Wilcoxson v. McBride, 404. 

Where, on account of a failure to reply within the time required by law 
to an offset pleaded, judgment by default was regularly rendered tak- 
ing the offset as confessed, and the court, on the motion of plaintiff, 
set aside this judgment by default, neither the motion to set aside nor 
the accompanying affidavit showing a meritorious defence to the offset 
pleaded: held, that the court had in this particular exceeded the limits 
of a sound discretion. Arnold v. Palmer, 411. 

The practice act of 1849 does not apply, except the 25th article, to pro- 
ceedings in justices’ courts. Flemm v. Whitmore, 430. 

It is erroneous, in a case appealed from a justice of the peace, for a 
circuit court to strike out on the trial two of several plaintiffs; there 
must be recovery in such a case in the names of all the plaintiffs, or of 
none. Ib. 


. It is not sufficient to object generally that testimony offered is illegal 


and incompetent; some specific objection to its admission should be 
pointed out. Clark v. Conway, 437. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 


It is no ground for the reversal of a judgment of conviction upon an in- 
dictment for murder, that the court trying the cause, in empannelling 
the-petit jury, required the State and the defendant to exercise their 
right of peremptory challenge at the same time, by striking from a list 
of thirty-six jurors the objectionable names, instead of conforming to 
the usual and better practice of allowing the right to be exercised as 
each juror was called to be sworn after having been found qualified 
to serve, the State speaking first and the defendant afterwards; the re- 
cord not showing that the defendant was prejudiced. State v. Hays, 
287. 


2. Nor is it any ground for a reversal that the attorney general of the 


state, without the direction of the governor, assisted in the prosecution 
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PRACTICE & PROCEEDINGS IN CRIMINAL CASES—( Continued.) 


at the request of the circuit attorney, with the leave of the court, al- 
though not required to disclose whether he did so in his official capa- 
city, or received afee. Ib. 

3. Where an indictment for a felony is pending before the St. Louis 
Criminal Court, the judge of the St. Louis Circuit Court is not author- 
ized to let to bail the person so indicted ; and a recognizance entered 
into befcre him for the appearance of the accused before the St. Louis 
Criminal Court is void. State v. Ramsey, 327. 


PRINCIPAL AND AGENT. 
See Promissory Notes, 4. 


1. A letter to an agent in New Orleans, in the following form: “ St. 
Louis, November 2ist, 1853. Dear sir—Please send us, as soon as 
possible, fifty bales of moss, well dried and put up in good order. You 
will buy it for us at the lowest market price, and you are hereby au- 
thorized to draw on us for the amount at thirty days from date of bill 
of lading. Ship at as low freight as possible. W. M. H. & Co.”— 
will amount to an acceptance of a bill, drawn by the agent, in favor 
of a person to whom this letter was shown by the agent, and who, 
upon the faith thereof, received the bill for a valuable consideration. 
Lathrop v. Harlow, 209. 

2. The principal would, in such a case, be bound, although the agent 
drew the bill upon a shipment of only forty-nine bales of moss. Ib. 


PRINCIPAL AND SURETY. 


1. Parol evidence is admissible to show that the relation of principal and 
surety exists between the co-obligors of a bond. Scott v. Bailey, 140. 

2, Accommodation endorsers of a promissory note may, as between them- 
selves, be co-securities, and where, in such a case, one of such en- 
dorsers pays the whole amount of the note, he will be entitled to con- 
tribution from the other, whatever may be the order of the endorse- 
ments. Dunn v. Wade, 207. 

3. A. agreed to erect a building for B., A. furnishing the materials; B. 
engaged to pay to A. various specified sums at particular stages in the 
progress of the work, the remainder to be paid sixty days after the 
completion of the building, and its acceptance by B.; C. became the 
security of A. for the timely execution on his part of this contract. 
The building was completed by A. and accepted by B., and although 
B. received notice before the completion of the building of the filing 

of various mechanics’ liens for materials furnished by sub-contractors 

under A., he yet paid to A, the contract price before the completion of 
the building, and before he was bound by the contract to pay the same. 

Held, that B. having been compelled to pay the liens thus established 

against the building in breach of the contract of A., and having failed 

to protect himself by retaining the sums falling due after the date of 
the notice of the liens, could not resort to C. as the security of A. for 

indemnity. Taylor v. Jeter, 244. 
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PRIVILEGED COMMUNICATIONS. 
1. Communications made by a client to an attorney at law whilst employed 


in that capacity, are privileged, and are inadmissible in evidence, though, 
at the time such communications were made, judicial proceedings may 
not have been commenced or contemplated. Johnson v. Sullivan, 474. 


PRIVITY. 


See LimrtarTion, 3. 


PROMISSORY NOTES AND BILLS OF EXCHANGE. 


See CERTIFICATE OF DeposiTE, 1; Boats AND VESSELS, 2. 


Where a promissory note is given for the construction of a house, the 
fact that the house fell down in consequence of the use by plaintiff, the 
payee of the note, of bad material in its construction, and of the un- 
skillfulness of the workmanship, may be set up by the maker of the 
note as a partial failure of consideration. Gamache v. Grumm, 38. 

. Successive accommodation endorsers are not co-sureties as between 
themselves, unless there is.an understanding or agreement to that 
effect. They are responsible in the order of their endorsements. Mc- 
Neilly v. Patchin, 40. 


. Where promissory notes, purporting to have been executed by an agent, 


become the subject of a suit, the ordinary denial of their execution, 
without the verification by affidavit, required by section 23 of article 4 
of the practice act of 1845, (R. C. 1845, p. 819,) will be sufficient to 
put the plaintiffs to the proof of their execution. Pope v. Risley, 185. 

. Where promissory notes purport to have been executed by an agent, it 

must appear that the agent had authority, express or implied, to sign 

the same. Ib. 

Accommodation endorsers of a promissory note may, as between them- 

selves, be co-securities, and where, in such a case, one of such endors- 

ers pays the whole amount cf the note, he will be entitled to contribu- 
tion from the other, whatever may be the order of the endorsements. 

Dunn v. Wade, 207. 

. A letter to an agent in New Orleans, in the following form: St. 
Louis, November 21st, 1853. Dear sir—Please send us, as soon as pos- 
sible, fifty bales of moss, well dried and put up in good order. You 
will buy it for us at the lowest market price, and you are hereby au- 
thorized to draw on us for the amount at thirty days from date of bill 
of lading. Ship at as low freight as possible. W. M. H. & Co.”— 
will amount to an acceptance of a bill, drawn by the agent, in favor of 
a person to whom this letter was shown by the agent, and who, upon 
the faith thereof, received the bill for a valuable consideration. Za- 
throp v. Harlow, 209. 


. The principal would, in such a case, be bound, although the agent drew 


the bill upon a shipment of only forty-nine bales of moss. Ib. 
. A notice of the protest of a bill of exchange for non-acceptance or 
non-payment, placed in due time in the post-office, directed to a prior 








12. 





INDEX. 641 


PROMISSORY NOTES AND BILLS OF EXCHANGE—( Continued.) 


endorser, is sufficient to hold such endorser, although, from the failure 
of the mail, it should not reach its destination. Renshaw v. Triplett, 
213. 


9. Where a bill of exchange was protested for non-acceptance, and notice 


was duly sent to the last endorser through the post-office, which notice 
never reached its destination through a failure of the mail; and the bill 
was afterwards presented for payment and was protested for non-pay- 
ment, due notice of which was given to the last endorser: held, that, 
although the protest for non-acceptance was duly noted upon the face 
of the bill received by the last endorser at the same time with the 
notice of the protest for non-payment, yet a notice of the protest for 
non-payment only, given by such endorser to a prior endorser, with- 
out a notice of the protest for non-acceptance, would be sufficient to 
charge such prior endorser. Ib. 


10. Where the last endorser of a dishonored bill receives due notice of its 


dishonor from the holder, and with this notice to himself, receives, en= 
closed in the same letter, notices directed to prior endorsers, the due 
service of these notices upon such prior endorsers will, it seems, be 
sufficient to charge them. Ib. 


11. In a suit for the conversion of a promissory note, the value of the note 


will be taken, prima facie, to be the sum payable on itsface. Men- 
kens v. Menkens, 252. 

In order to entitle the assignee of a note not negotiable to sue the as- 
signor, without first instituting a suit against the maker, it must appear 
that such suit would be wholly unavailing. Baker v. Blades, 405. 


PUBLIC POLICY. 
ils 


An agreement to reward a public officer, a policeman, for doing that 
which it is his duty by law todo, is void as against public policy. 
Kick v. Merry, 72. 


RAILROADS. 





See CorporaTion, 5, 6. 


RECITAL. 
See EvipENcE, 4. 


RECOGNIZANCE. 
qe 


Where an indictment for felony is pending before the St. Louis Crimi- 
nal Court, the judge of the St. Louis Circuit Court is not authorized to 
let to bail the person so indicted ; and a recognizance entered into be- 
fore him for the appearance of the accused before the St. Louis Crim 








inal Court is void. Slate v. Ramsey, 327. 


REPEAL. 
See ConPoraTION, 5. 
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RES ADJUDICATA. 

1. Where A., in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B. ; 
held, that this judgment is a bar to a suit by C. for the possession of 
the goods, against the constable in possession of the goods under the 
writ of attachment. Richardson v. Watson, 34. 


RETURN. 
See Execution, 1; ATTACHMENT, 4, 5. 


ST. LOUIS, CITY OF. 
See CorporaTion, 5, 6. 


1. The city of St. Louis is not subject to the process of garnishment. For- 
tune v. City of St. Louis, 239. 


ST. LOUIS AND IRON MOUNTAIN RAILROAD. 
See ConsTITUTIONAL Law. 


SALE. 


See ADMINISTRATION, 9, 10; Bona Five PurcuaseR; SHERIFF’s SALE; 
VENDOR AND PURCHASER. 

1. Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 
and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwile 
ler v. Lackman, 168. 

2. Until a sale of personal property is rendered complete by delivery and 
acceptance, it will remain at the risk of the seller. Lovelace y. Stew- 
art, 384. 


SCHOOL DISTRICT. 


1. In order that a neighborhood, situated in two or more townships, may 
be formed into a separate school district, under section 8 of article 4 
of the act of February 24th, 1853, (Sess. Acts, 1853, p. 160,) a majo- 
rity of the inhabitants of the proposed district should unite in the ap- 
plication to the school commissioner. Sayre v. Tompkins, 443. 


SCHOOL TAX, 
1. There is no equity to restrain by injunction the collection of a school 
tax, the assessment of which is illegal and void. Sayre v. Tompkins, 
443. 


SEIZIN. 
See CovENANT. 


SELLING LIQUOR. 
See CRIMES AND PUNISHMENTS. 





1. 


9° 


4. 
5. 








SERVICE. 
See Practice, 13. 


SERVITUDE. 

See Laumier v. Francts, 181. 
SHERIFF. 

See Evipence, 10. 


SHERIFF’S SALE. 
See JupGMENT, 1, 2; ExercurTion, 2, 3. 





Although mere inadequacy of price will not of itself justify the set- 
ting aside of a sheriff’s sale, yet where that inadequacy is gross, there 
must be a strict regularity in the proceedings ; hence where real estate, 
consisting of two separate parcels of land, worth $4000, was struck off 
to the plaintiff in the execution, one lot for five dollars, and the other 
for seven dollars, or as much as the expenses of the sale, together with the 
clerk’s fees for issuing the execution would amount to—it being the un- 
derstanding between the deputy sheriff making the sale and the bidder 
that the amount should be increased or lessened to just the amount of 
the expenses of the sale including the clerk’s fees as above—it not ap- 
pearing that the defendant in the execution was privy to its levy or to 
the sale ; held, that the sale and the sheriffs deed, made iu pursuance 
thereof, should be set aside for irregularity. Nelson v. Brown, 13. 

A., by mistake, conveyed to B. whiteacre igstead of blackacre ; held 
that a bona fide purchaser for value, from B., without notice of the 
mistake, would acquire a good title as against A. and those claiming 
under him. A purchaser, without notice of the mistake, at a sher- 
ifs sale on execution under a judgment against B., would be protected 
under this rule. Harrison v. Cachelin, 117. 


. Section 42 of the “act to regulate executions,”? (R. C. 1845, p. 483,) 


which provides that if the purchaser “refuse to pay the amount bid 
by him for property struck off to him, the officer making the sale may 
again sell such property at any time to the highest bidder; and if any 
loss shall be occasioned thereby, the officer shall recover the amount of 
such loss, with costs, by motion before any court,?? &c., does not au- 
thorize a judgment on motion against one who has been substituted in 
the place of the purchaser at the sale, with the consent of such pur- 
chaser, and who has been reported as the purchaser by the sheriff; this 
summary remedy by motion can be had only against the actual pur- 
chaser at the sale. Wimer v. Obear, 242. 

Quere: whether this section embraces a sale in partition. Jb. 

A father purchased land in the name of his son with intent to defraud 
his creditors; held, 1st, that the contemplated fraud upon creditors 
repelled the presumption of an advancement to the child; that conse- 
quently there was a resulting trust to the father for the benefit of his 
creditors ; 2d, that this interest in the father was subject to seizure 
and sale on execution under judgments in favor of such creditors. 
Rankin v. Harper, 579. 
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SHERIFF’S SALE—( Continued.) 
6. Where land, purchased with the money of the husband, is conveyed 


3. 


INDEX. 


to a trustee in trust for the separate use of the wife with intent to hinder 
and defraud the creditors of the husband, it is subject to be sold under 
executions issued under judgments in favor of such creditors. Eddy v. 
Baldwin, 588. . 


SLAVERY. 
1. An instrument in the form of a will, under seal, attested by two wite 


nesses, and acknowledged before the appropriate circuit court, but 
not probated, though inefficacious as a will for want of probate, may 
yet operate as a valid act of emancipation from slavery under section 
1 of article 2 of the act concerning slaves. (R. C. 1845, p. 1019.) 
Schropshire v. Loudon, 393. 


STATUTE OF FRAUDS. 
1. A written advertisement or notice of a trustee’s sale, signed by the 


trustee, is not a sufficient note or memorandum within the statute of 
frauds. White v. Watkins, 423. 


2. In order that an entry of a sale made by an auctioneer may satisfy the 


requirements of the statute of frauds, it must be made at the time of the 
sale; an entry made a month or more after the sale is not sufficient. 
Db. 


In order that a delivery of possession to a vendee of land may amount 


to such a part performance as to take the case out of the statute of 
frauds, the situation of the parties must be sueh as that a refusal to 
carry out the parol contract of sale will work a fraud upon the pur- 
chaser. Ib. 


STATUTE OF LIMITATIONS. 
See LIMITATION. 


STATUTES, PASSAGE OF. 
1. The validity of an enrolled statute, authenticated in the manner pointed 


out by law, by the certificate of the presiding officers of the two houses 
of assembly that it passed over the governor’s veto by the constitution- 
al majority, can not be impeached by the journals showing a depar- 
ture from the forms prescribed by the constitution in the reconsidera- 
tion of the bill. Pacific Railroad v. The Governor, 353. 


STRAYS. 
1. 


An affidavit made before a justice of the peace, under the 4th section 
of the act concerning strays, (R. C. 1845, p. 1039,) by one taking up a 
stray, is no evidence of the facts therein stated in a suit brought by 
such person against one claiming to be the general owner of the stray. 
Parker v. Evans, 67. 


. It is not necessary that the taker up of a stray should, in order to ac 


quire title under the law concerning strays, keep the animal so taken 
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STRAYS—( Continued.) 


up within an enclosure for the time limited by law; it is sufficient if 
he bestows such care and attention upon the animal as a prudent and 
careful man bestows upon his own animals of the same kind. Jb. 


SUBMISSION TO ARBITRATION. 
See ARBITRATION, 


SUBROGATION. 
See Equity, 5. 


SUBSCRIPTION TO STOCK OF RAILROADS. 
See Corporation, 5, 6. 


SUPREME COURT. 
See PracTicE AND ProcEEDINGS IN CriviL CASES. 

1, The Supreme Court will reverse judgments of the lower courts and 
award new trials, without regard to the number of new trials previously 
granted, wherever erroneous instructions have been given to the jury. 
Harrison v. Cachelin, 117. 

2. Judgment reversed because the damages awarded were excessive. 
Schnetie v. Sutter, 240. 

3. The Supreme Court will not draw inferences of fact from other facts 
stated in the finding of the court below. The State, to the use of Rey- 
burn, v. Ruggles, 339. 


SURETY. 
See PRINCIPAL AND SURETY. 


SURVEY. 
See Lanps aNp LANp TITLEs. 


SURVIVING OF ACTIONS. 


1. An action under section 35 of article 9 of the act concerning crimes 
and punishments (R, C. 1845, p. 414,) against the owner of aslave, will 
survive against his administrators. Phillips vy. Towler’s Adm’r, 401. 


SWAMP LANDS. 
See Manpamvs, 2. 


1. The district county court within and for the county of Dunklin had 
power to transfer alternate sections of the “ swamp lands’? of Dunk- 
lin county to-the Cairo and Fulton railroad company in payment of a 
subscription to the stock of that company made by said county court. 
Dunklin County v. District County Court of Dunklin County, 449. 

2. The trust, created by the acts of Congress of September 28th, 1850, 
granting swamp lands to the state of Missouri, is a personal trust 

reposed in the public faith of the state, and not a property trust fas- 

tened by the terms of the grant upon the land itself and following it 

into whose hands soever it may pass. . 1b. 
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TAX. 
See Equity, 4. 
TORTS. 


1, An administrator de bonis non is not liable for a failure to collect judg- 
ments recovered by a previous administrator, and which were assets 
belonging to the estate, where it does not appear that he had notice of 
their existence. Slute, to the use of Reyburn, v. Ruggles, 339. 

2. A. claiming to own land belonging to B. sells timber on said land to 
C., who cuts and removes the same: held, that A. may be held liable 
to B., as a principal trespasser, for the timber so cut and taken away. 
Dreyer v. Wing, 434. 


TRESPASS. 
See Torts. 


TRUST. 
See DEED or Trust; Swamp Lanps; Equity. 


TRUSTEES. 


1. Where trustees are empowered by a deed of trust to act separately, yet, 
if they elect to act jointly, as by giving a joint notice of sale, one can 
not act alone. White v. Watkins, 423. 


TRUSTEES OF SCHOOL DISTRICTS. 


1. The trustees of a school district organized under the act of March 27th, 
1845, can not be sued as a corporation for a debt incurred by them for 
the building of a school-house for the district; nor would the proper- 
ty, held by them as such trustees for the use of the school district, be 
liable to execution. Allen v. Trustees of Schoo District, 418. 


VENDOR AND PURCHASER. 
See Sate; SHERIFF’s SALE. 


1. A., by mistake, conveyed to B. whiteacre instead of blackacre; held, 
a bona fide purchaser for value, from B., without notice of the mistake, 
would acquire a good title as against A. and those claiming under him. 
A purchaser, without notice of the mistake, at a sheriff’s sale on execu- 
tion under a judgment against B., would be protected under this rule. 
Harrison v. Cachelin, 117, 

2. Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 
and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwil- 
ler v. Lackman, 168. 


VERDICT. 
See Jury. 
























INDEX. 647 


WARRANTY. 
6. The measure of damages in an action on a covenant of warranty is the 


purchase money with interest. Tony v. Mathews, 437. 


WILLS. 
1. Under the revised codes of 1835 and 1845, (R. C. 1835, tit. Wills, sec. 


1, p. 617, R. C. 1845, p. 1078,) as under the act of July 4th, 1807, 
(1 Terr. Laws, ch. 39, sec. 18, 19, p. 132,) real property acquired af- 
ter the date of a will would pass to the devisee, where such appeared 
to be the intention of the testator. Liggat v. Hart, 127. 


2. Where a will, after the making of several specific bequests, proceeded 


as follows: “I hereby direct, authorize and wish my executors to sell 
the whole of my real, personal and mixed property, on a credit of 
twelve months, the proceeds of which, together with what cash I may 
die possessed of, after all my just debts have been paid, and the sum 
of one hundred dollars to such of my legitimate nephews as at my 
death may be found named James, ($100 each,) I wish disposed of in 
the following manner, viz: to be sent by my executors to Ireland,’? 
&c., to be invested for the benefit of the testator’s brothers and sisters, 
&c. ; held, that it sufficiently appeared upon the face of the will that it 
was intended to cover, and provide for the sale of, all the real proper- 
ty owned by the testator at the time of his death. Ib. 


3. A will not providing for children of the testator, though voidable 


under section 20 of the act concerning wills and testaments, (R. C. 
1825, p. 795,) by those injured by it, is good as against strangers ; un- 
less the children of the testator assert their right against the will, the 
title will remain in the devisee. Chouquette v. Barada, 331. 


4. An instrument in the form of a will, under seal, attested by two wit- 


nesses, and acknowledged before the appropriate circuit court, but not 
probated, though inefficacious as a will for want of probate, may yet 
operate as a valid act of emancipation from slavery under section 1 of 
article 2 of the act concerning slaves. (R. C. 1845, p.1019.) Schrop- 
shire v. Loudon, 393. 


WITNESS. 


. The assignor of a thing in action, assigned for the purpose of making 


him a witness, should not be excluded as a witness, under section 2 
of article 25 of the practice act of 1849, (sess. acts, 1849, p. 190,) 
where, after such assignment, the assignor is entirely divested of in- 
terest in the event of the suit. McKinley v. Williamson, 65, 


2. Where the facts in evidence will warrant it, it is proper to instruct a 
. jury that they are authorized to reject the whole of the testimony of a 


witness who has wilfully sworn falsely with regard to any material 
fact. Gillett v. Wimer, 77. 


3. A person who is interested in the event of a suit, in that he is bound to 


pay half the damages and costs in case of a recovery by plaintiff, is 
not “a person fer whose immediate benefit the action is defended,’ 
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WITNESS—{ Continued.) 


within section 2 of article 25 of the practice act of 1849, (Sess. Acts, 
1849, p. 100,) and consequently is a competent witness. Laumier v. 
Francis, 181. 


4, A defendant can not be a witness for his co-defendant. Rankin v. 
Harper, 579. 


WRIT. 
See Practice, 13. 




















